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CURRENT TOPICS 


The End of Rent Tribunals ? 


No advocate with experience of the rent tribunals will feel 
regret when they come to an end, as they soon apparently 
will, according to a statement by Dame EvELyN SnHarp, 
Permanent Secretary to the Ministry of Housing and Local 
Government. She told the Committee on Administrative 
Tribunals and Inquiries on 22nd February that the Minister 
would decide this year. Dame Evelyn said that it was 
sometimes difficult to find suitable people to serve on these 
tribunals, and from the Ministry’s point of view it would be 
easier to use the courts. It would certainly be more satis- 
factory from nearly every point of view, although there is 
no ground for any suggestion that either side fails to get a 
hearing. Advocates are listened to politely and attentively, 
but both tribunal and advocate seem to be aware that 
advocacy in their inquiries is more ornamental than useful, 
as the issue will be decided on a view of the premises concerned 
and on an arithmetical computation. All this is due to the 
nature of the work given to the tribunals and the circum- 
stances of urgency and emergency in which the work was 
given. When emergency conditions become permanent, 
both justice and freedom suffer. 


County Agricultural Committees 


QUESTIONS relating to the sittings of county agricultural 
committees to consider the supervision and dispossession 
of farmers were raised by the chairman of the Committee on 
Administrative Tribunals and Inquiries, Sir OLIVER FRANKS, 
when he questioned Sir ALAN HITCHMAN, permanent head of 
the Ministry of Agriculture. Did it not look a little as if the 
committees were judges in their own cause, he asked, if in 
some matters they both initiated and decided the case ? 
Sir Alan’s reply was that this could be said in some cases, 
but he could think of no procedure to replace it, and landowners 
and farmers had accepted it. Sir Alan also said that he 
could not accept as a general proposition that where the 
State is interfering with the rights and interests of the citizen 
there is a matter of public interest, and, therefore, apart from 
special reasons, one would expect the proceedings to be in 
public. Asked by Lord Justice PARKER if, after a supervision 
order had been made, directions could be given to a farmer 
which could involve him in large expenditure, Sir Alan 
doubted whether a farmer could be asked to spend money 
on machinery but agreed that failure to comply with a 
supervision order might entail a maximum fine of £100. 
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Sir Alan agreed also that an objector at a public inquiry, 
when the Ministry initiated an order, had no opportunity 
to cross-examine. It is timely to recall Professor KEETON’S 
words concerning these committees in his recent work, 
“The Passing of Parliament ’’: ‘‘ Such inquiries are classic 
examples of administrative tribunals at their worst.” 


Others Lead, We Follow 


THE Midland Federation Council of Building Trades 
Employers in their annual report have described measures 
which they favour to reduce incidental costs in house building, 
such as legal costs and stamp duty and charges for water, gas 
and electricity. We cannot offer any observations about 
charges for water, gas and electricity. The stamp duties 
were doubled in 1947, though later partially reduced, as an 
anti-inflationary measure. Whether this increase effected 
its purpose or whether it actually stimulated inflation is 
difficult to say, but there is no doubt that the reduction of the 
stamp duties would be of some benefit to owner-occupiers. 
The only effective way to reduce legal costs is to extend the 
compulsory registration of title, and as we said in a recent 
article on current delays in the Land Registry, any extensive 
move in this direction seems remote. In 1939 the scale fee 
for acting on the sale or purchase of a house with unregistered 
title costing £800 was £16. To-day that same house might 
cost £2,500 and the scale charge would be £45. This compares 
favourably with other similar rises and as conveyancing costs 
are linked to the cost of houses the most effective way of 
reducing conveyancing costs is to reduce the price of houses, 
but this is a matter upon which builders are more qualified 
to advise than solicitors. 


Costs against Assisted Persons 


A POWERFUL battery of arguments was produced by 
LorD SCHUSTER in his letter to The Times of 22nd February 
to show why a scheme of insurance against the risk of an 
assisted person failing to obtain an order for his own costs and 
of being condemned in his opponent’s costs would be 
impractical and undesirable. His first contention was that 
premiums would have to be met by the State, as the Lord 
Chancellor’s Committee on Legal Aid had stated that the 
contribution already made by assisted persons imposed too 
great a hardship. Public funds would therefore not be spared, 
but would have an increased burden. This might be justi- 
fiable if other problems were not brought in its train. One 
would be the adoption of a lower standard of care by legal 
aid committees and, later, by solicitors and counsel, if it were 
known that neither side would be at much risk as to costs. 
This would be to the detriment of public funds. The power 
to withdraw legal aid at any stage in the proceedings if found 
no longer reasonable had been exercised in 220 out of 305 cases 
in which it had been invoked during the first eleven months 
of its existence, as The Law Society had reported. The main 
source of the information leading to the exercise of the power 
must be a report, by the opponent, of facts which answered 
the assisted person’s case. Lord Schuster thought that the 
removal of the incentive to the opponent to make such a 
report would result in a loss to public funds. The chances 
of a settlement would also be diminished if parties knew that 
their costs would be paid whatever happened. Lord 


Schuster’s letter rightly emphasised that this was a problem 
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which had vexed legal brains since Henry VII first introduced 
legal aid. Nevertheless, the time seems to be ripe for the 
best legal brains to think again. Public gratitude is due to 
Lord Schuster for doing so. 


Juvenile Courts and Press Reports 


Home Office circular No. 18/56 states that representations 
have been received from the General Council of the Press 
about a number of cases in which newspapers have published 
the names and addresses of children or young persons who 
have given evidence in proceedings for sexual offences. 
Section 39 of the Children and Young Persons Act, 1933, 
provides that in any proceedings arising out of any offence 
against or any conduct contrary to decency or morality the 
court may direct that no newspaper shall reveal the name 
or other identifying particulars of any child or young person 
concerned in the proceedings. The Council believe that in 
some cases the matter is not brought to the notice of the 
court at all; in other cases it is dealt with too late to 
prevent publication of particulars of the witness in the first 
reports of the proceedings. The Home Secretary agrees 
with the Council that all practicable steps should be taken 
to ensure that full advantage is taken of the powers available. 
He accordingly suggests that, in all proceedings to which 
s. 39 of the Children and Young Persons Act applies, the clerk 
to the justices should inform the court at the beginning of the 
case that a child or young person is concerned in the pro- 
ceedings and remind the court that it may give a direction 
prohibiting the publication of identifying particulars. In 
order that the clerk may be aware in advance of those criminal 
cases to which the section is likely to apply, chief officers of 
police have been asked to inform him before the proceedings 
if it is intended to call juvenile witnesses to give evidence 
for the prosecution. As regards proceedings for an indictable 
offence in which the accused person is committed for trial, 
the Home Secretary suggests that, when forwarding the 
depositions in this type of case to the proper officer of the 
court of trial, the clerk to the justices should as a matter of 
course enclose a statement showing that the attention of the 
examining justices had been drawn to the provisions of s. 39 
and that they did or did not give a direction prohibiting 
publication. Simjlar considerations apply to proceedings on 
appeal from the decision of a magistrates’ court, and the 
Home Secretary has suggested to the police that, in cases 
in which they are the respondents, they should inform the 
appeal committee or the court of quarter sessions at the 
beginning of the hearing whether a direction under s. 39 
was given in the proceedings before the magistrates’ court. 


His Honour J. Tudor Rees 


His Honour JoHn Tupor Rees, judge of Uxbridge and 
Brentford County Courts from 1939 until his retirement this 
year, died on 27th February, aged 75. Called by Gray’s Inn 
in 1922, he was successively deputy chairman of the Road and 
Rail Traffic Appeal Tribunal and judge on Circuit No. 27 
(Whitechapel). He was also chairman of the Epsom Bench 
and chairman of the Surrey Quarter Sessions from 1941 until 
his retirement, and M.P. for Barnstaple from 1918-22 and 
1923-24. He was one of those lawyers, rather rare perhaps, 
who in the exercise of their profession earn the affection of 
laymen. 
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INSURANCE IN AID OF CONVEYANCING—II 


IN a previous issue the possibility of obtaining insurance 
cover against breaches of restrictive covenants was considered. 
There are many other cases in which the effecting of an 
insurance policy may assist conveyancing transactions. For 
instance, there may be a defect in a vendor’s title which 
cannot be put right at any reasonable expense, but the title 
may be perfectly marketable if the risk arising from the 
defect is adequately covered by insurance. The circum- 
stances in which this state of affairs may be found are so 
varied that examples only can be given. 


Lost deeds 


A fairly well-known example is where title deeds have been 
lost. In such cases proof of title by evidence of possession is 
not admissible and the vendor must prove the loss and furnish 
evidence of the contents of the deeds and of their due execution 
(Re Halifax Commercial Banking Co. (1898), 79 L.T. 183, 536). 
Very often it may not be possible to obtain particulars of the 
contents of all deeds on the title, but insurance is likely to be 
obtainable at a reasonable premium if, for instance, some 
particulars of the title are available and statutory declarations 
of possession for a reasonable period can be obtained. It is 
understood that cover is normally granted to the extent of the 
cost of perfecting the title or of the purchase price of the 
property (whichever is the less). In order to fix the maximum 
amount of their liability an insurance company are likely to 
refuse to cover in general terms any future increase in value. 


Possessory titles 


Another rather similar example of the use of insurance 
occurs when it appears that a possessory title has been 
obtained. A purchaser can be compelled to accept a title 
dependent on adverse possession, but it is essential that the 
vendor should be able to show who were the persons rightfully 
entitled and that the possession has effectually barred their 
claims. Frequently possession can be shown for so long a 
period that it is most likely that all claims are barred, but the 
nature of the prior title may not be known. There may, 
therefore, be a danger, however remote, that infants or other 
persons may have been entitled whose claims are not yet 
barred by the lapse of time. A person who appears to have 
obtained title in this way may be enabled to sell by obtaining 
registration with a possessory title and taking out a policy 
which would cover a purchaser against any adverse claim 
during the period of fifteen years which must elapse before 
registration with an absolute title can be obtained (Land 
Registration Act, 1925, s. 77 (3) (b)). It should then be 
possible to find a purchaser who will accept the possessory 
title with the benefit of such a policy. 


Breaches of trust 


A defect in title that seems to have come to light relatively 
frequently in the last few years is that resulting from a sale by 
trustees or personal representatives to one of themselves or 
by a trustee or personal representative to his wife. If it is not 
possible to remedy the defect by obtaining the concurrence of 
persons beneficially interested, once again it may be worth 
considering the possibility of insurance. If the breach of trust 
can be considered to be what is commonly known as 
“ technical,” an insurance company will generally be prepared 
to issue a policy indemnifying a purchaser against any loss 
which may be sustained because the transaction is challenged 
by a person beneficially interested. One would expect this to 


be possible, for instance, if the price paid can be shown to 
have been the full market price, and if it appears that the 
transaction was merely carried out thoughtlessly and with no 
fraudulent intent. 


Charge for estate duty 


Gifts of land inter vivos within the last five years before a 
transaction cause great difficulty. The reason is that if the 
donor should die before the expiration of that period estate 
duty will become payable in respect of the gift. This is 
essentially a matter on which insurance is appropriate and the 
donee may desire to take out a policy even if he does not wish 
to dispose of the land. If, however, he wishes to sell there may 
be a serious problem of title, as the purchaser will obtain 
notice of the gift and the generally accepted view is that he 
may become liable for estate duty, which is regarded as a 
charge on the subject-matter of the gift. Unfortunately there 
is no method of ascertaining with certainty what the amount 
of that duty may be as it will depend on the value of the estate 
of the donor at the time of his death. In most cases, however, 
it will be possible to make a reasonable assessment of a figure 
adequate to cover any liability and it may well be that if the 
benefit of such a policy could be assigned to a purchaser a title 
will thereby in practice be rendered marketable. 


Fiduciary owners 


There are a number of cases in which insurance may be of 
value to personal representatives or trustees. The Trustee Act, 
1925, s. 26, as amended, provides that a personal representative 
may convey leasehold property to a purchaser or beneficiary 
and distribute the estate without being personally liable in 
respect of any subsequent claim under the lease, provided he 
first satisfies all liabilities that have accrued and been claimed. 
It is often forgotten, however, that if personal representatives 
have taken possession of leaseholds, for instance, by receipt of 
rent from sub-tenants, they become personally liable by 
privity of estate on the covenants in the lease, and they are 
not protected by s. 26 (Re Owers [1941] Ch. 389). They are 
entitled to retain a fund to indemnify themselves, but this 
may prevent distribution of the estate for an unnecessarily 
lengthy period. Where the risk that covepants will not be 
complied with in the future is small a personal representative 
may be prepared to distribute if a policy is taken out for his 
protection. It may also be possible to provide similar cover 
for the benefit of trustees of a settlement of leaseholds. They 
may well have become liable by privity of estate to carry out 
repairs and perform other obligations, and they may not be 
satisfied with a covenant for indemnity from beneficiaries to 
whom they convey the property. Once again an insurance 
policy may provide satisfactory protection. 


Loans on contingent interests 


The use of insurance in connection with loans on the security 
of contingent interests is almost too obvious to require 
mention. The negotiation of a loan may well be dependent on 
the taking out of a policy covering a particular contingency. 
For instance, a defeasance clause on change of religion may, 
in view of recent decisions, be of doubtful validity. Cover 
against the possible operation of the clause or of a similar 
clause relating to the use of name and arms, or forfeiture 
of an interest by disputing the terms of the will may, therefore, 
enable a loan to be raised on a security which might otherwise 
be regarded as unsatisfactory. 
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Risk of compulsory purchase 


Apparently it is now possible in some cases to cover the 
risk of loss as a result of compulsory purchase by a public or 
other local authority. The circumstances in which this may be 
necessary or advisable are not, perhaps, as wide as may appear 
at first sight, because in general compensation on compulsory 
acquisition is based on current market value. Consequently, 
there is not normally any loss which could reasonably be 
assessed that is not the subject of compensation. On the other 
hand, there is an important rule that compensation is, broadly, 
equal to the value of land for its existing use at the date of the 
notice to treat, together with the “ unexpended balance of 
established development value ”’ (if any). Thus, if land is not 
being used for the purpose for which it would be most valuable, 
and the “ unexpended balance ”’ is inadequate, or there is no 
such balance, then the owner may receive by way of com- 
pensation materially less than the market value of his land. 
It is not possible to discuss here the nature and method of 
calculation of the unexpended balance of established develop- 
ment value; broadly it is the compensation claim assessed 
under the Town and Country Planning Act, 1947 (if any), 
with an allowance for interest, but subject to certain possible 
payments out of it. A landowner who has some reason to 
consider that compulsory purchase may occur at an indefinite 
time, for instance, for the purposes of the widening of a road, 
may be able to obtain a policy that would ensure payment to 
him of whatever sum was necessary to bring up to a fixed 
amount the compensation that is eventually paid. One cannot 
state at the present time the extent to which such policies 
have been or can be obtained but it may be that here is an 
unexplored field for the insurance market. 
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The place of insurance in conveyancing practice 


The examples given are not exhaustive. Other risks 
frequently covered by insurance are those arising from 
inability to produce proof of pedigree, the possible existence of 
untraced beneficiaries and the defeasance of a borrower’s 
interest by the birth of further members of a class. An 
attempt has been made, however, to outline some of the most 
important cases in which solicitors engaged in conveyancing 
transactions might wish to consider the possibility of 
insurance. It is not intended to suggest that insurance should 
be the first line of approach when dealing with a conveyancing 
problem. Most often a solicitor should proceed in the 
customary manner to decide first whether a covenant is 
enforceable or to rectify a defect in title. On the other hand, 
when more conventional methods have failed, or have proved 
unduly difficult, it may be in a client’s interest to consider the 
possibility of enabling a transaction to proceed by obtaining 
adequate insurance cover, though considerable care is 
needed to define the nature of the risk, and to ensure 
that adequate protection is obtained against it. There 
would seem to be a greater scope for this kind of approach 
than is generally realised. Few purchasers or other persons 
entering into transactions affecting land can afford to take 
risks, but it is the function of companies undertaking indemnity 
insurance to do so if a risk is reasonable, and a fair premium 
can be obtained. It is suggested, therefore, that solicitors 
should bear the possibility in mind, and by so doing they may 
find that certain very troublesome difficulties are overcome, 
and that it is possible to carry out transactions that would 


otherwise fail. 
aS. 3. 


HIRE PURCHASE 


TITLE, POSSESSION AND THIRD-PARTY RIGHTS 


THE scope of this article is precisely indicated by the sub- 
heading and no attempt is made to cover the whole of 
hire-purchase law in a limited space. 

Preliminary points which should be borne in mind are: 
(a) that the Hire-Purchase Act, 1938, as extended and 
amended by the Hire Purchase Act, 1954, now applies to 
hire-purchase agreements where the hire-purchase price 
does not exceed £300 (£1,000 in the case of livestock) and 
does not apply to transactions outside those financial limits ; 
() that a true hire-purchase agreement is a transaction of 
bailment with an option to purchase added, which will on 
the exercise of the option be converted into a transaction 
of sale; and (c) that the party who takes possession of the 
goods as bailee under the contract is called the hirer, while 
for convenience the party who lets out the goods on hire 
with a view to their ultimate sale is called the owner. As 
will be seen later, the name ‘“ owner’”’ is not always entirely 
appropriate. 


The contracting parties 


It is convenient to deal first with the position of the 
contracting parties inter se and then with the position of 
third parties who may become involved. 

From the very nature of the transaction, it is apparent 
that the hirer is entitled during the course of the bailment 
to expect to have undisturbed possession of the goods, 
and, on the exercise of the option to purchase, to have forth- 
with the property in the goods transferred to him. 


In this connection the Hire-Purchase Act of 1938 contains 
in s. 8 an implied warranty for quiet possession and an 
implied condition that the owner will have a good right to 
sell at the time when the property is to pass. In this way, 
the hirer has his contractual remedy if, before he exercises 
his option, he is disturbed in his possession on account of the 
inability of the owner to confer upon him a perfect right 
to retain the goods, and also if, having had possession 
throughout the period of the hiring, he is unable to obtain 
the property in the goods when he comes to demand that they 
should be sold to him. 


Three points of cardinal importance are as follows :— 


(a) Nothing in the Act requires the owner to be the true 
owner throughout the transaction. Until the option is 
exercised it is sufficient that he has power to confer 
possession as opposed to ownership. 

(b) The well-known principle of Rowland v. Divall (1923) 
2 K.B. 500 that in the case of a sale the buyer is entitled 
to the return of the whole of the purchase money if it 
should emerge that the seller had no title applies equally 
to hire-purchase transactions. Therefore, in such a case 
the hirer can recover everything paid during the hiring 
and the owner is entitled to no set-off in respect of the 
hiring of the goods during the time when the hirer has had the 
use and enjoyment of them (Warman v. Southern Counties 
Car Finance Corporation, Ltd. (1949) 2 K.B. 576). The reason 
is that the fundamental element of the bargain is that the 
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property in the goods should pass when the hirer is entitled 
to exercise his option, and if the owner fails in this respect 
there is a total failure of consideration. 

(c) A point which is overlooked frequently is the appli- 
cation of the Sale of Goods Act, 1893, to hire-purchase 
transactions. It does not apply to agreements within the 
Hire-Purchase Act where that Act contains provisions 
covering identical ground with Sale of Goods Act pro- 
visions, nor where there are inconsistent provisions in 
the two Acts. In other respects its terms affect an owner 
under a hire-purchase contract, whether inside or outside 
the financial limits, and before the transaction has become 
one of sale as well as after that has happened. The reason 
is that although the hirer, having only an option to purchase, 
is not a person who has agreed to buy, the position of the 
owner is different. He, having granted the option, has 
put it out of his power to refuse to sell and is therefore 
to be treated as a party who has agreed to sell. This 
point was expressly made by the Court of Appeal in 
Felston Tile Co. v. Winget [1936] 3 All E.R. 473, although 
in that particular case the statutory provisions had been 
excluded by the contract and were accordingly not 
applicable. It will have been noted that the warranty 
for quiet possession and the condition of good right to 
sell in the 1938 Act correspond with the provisions on 
these points in s. 12 of the Sale of Goods Act. Thus, 
similar statutory provisions apply whether the _hire- 
purchase price exceeds £300 or not. 


Other points which may be relevant in considering the 
position of the parties inter se are :— 

(1) The terms of the contract must be investigated to 
ascertain the extent to which the statutory provisions 
mentioned above have been modified or excluded, as 
can be done freely in the case of the Sale of Goods Act but 
not in the case of the 1938 Act. ; 

(2) Although the hirer is, prima facie, entitled to possession 
of the goods throughout the contractual period of the 
hiring, almost every agreement contains provisions which 
either terminate his right to possession automatically in 
the event of his failure to observe terms of the contract, 
or entitle the owner to terminate the hirer’s rights in those 
circumstances if he chooses to do so. Furthermore, in a 
case where the agreement contains no express terms on the 
point the position is that a fundamental breach by the 
hirer of his obligations under the hiring will ipso facto 
determine his right to possession. A typical case is where 
the hirer attempts to sell the goods fraudulently (North 
General Wagon and Finance Co. v. Graham [1950] 2 K.B. 7). 

(3) If the owner wrongfully retakes the goods from the 
hirer he may be convicted of larceny (Rose v. Matt [1951] 
1 K.B. 810). 

(4) Nothing in the Hire-Purchase Acts prevents the 
inclusion by the owner of terms in the contract relating 
to the determination of the agreement. What the Act 
of 1938 does is to forbid the owner to retake physical 
possession of the goods without the consent of the hirer, 
otherwise than by action, in a case where one-third or 
more of the hire-purchase price has been paid or tendered. 
If he does retake the goods when the agreement has been 
properly determined but without bringing the action which 
he should bring, he will not lose his right to the possession 
of the goods (although he will lose all rights under the 
agreement and have to repay all money received from the 
hirer). 
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The owner and third parties 


In considering the position of third parties, all that can be 
done is to examine briefly certain circumstances of common 
occurrence involving outsiders. Typical cases are: (a) persons 
who take possession of the goods without any authority at all ; 
(5) third parties who, without taking possession of the goods 
for any duration, do something to damage them ; (c) persons 
who claim to be entitled to the goods under a disposition 
made by the hirer; (d) distraining landlords ; (e) trustees in 
bankruptcy ; (f) execution creditors and those claiming 
through them; (g) persons claiming a lien for charges for 
work done on the goods. 

When considering the position of the owner in relation to 
third parties it is important to remember that during the 
hiring, although the property in the goods does not pass to 
the hirer, the right to possession does ; and that the actions 
in tort for trespass, detinue and conversion depend not on 
ownership but on the plaintiff's having the immediate right to 
the possession of the goods. 

Thus, in the case of persons who take wrongful possession of 
the goods in circumstances involving no default on the part 
of the hirer, the owner will frequently find that he is not 
entitled to bring any action against the third party. 

In the case of a trespass to the goods involving some 
permanent injury to them the position is different, because in 
this respect a bailor is in a situation similar to that of a 
landlord, who, although out of possession, is entitled to 
maintain an action in respect of any permanent injury to his 
reversion (Mears v. L. & S.W. Rly. (1862), 11 C.B. (N.S.) 850). 


Sale of goods by hirer 


Where third parties claim a title to the goods by reason of 
a purported disposition by the hirer the owner will in general 
be in a position to maintain an action for detinue or 
conversion. This is because the agreement will usually 
provide that the hiring is to determine on the attempted 
disposition, and, therefore, the owner will have the immediate 
right to the possession of the goods. Alternatively, if the 
agreement is silent the owner will be in the same position 
at common law. The chief point of interest here is that 
in such a case the measure of damages in a conversion action 
is the full value of the goods, notwithstanding that the owner 
has already received substantial payments from the hirer 
under the terms of the contract (Untted* Dominions Trust 
(Commercial), Ltd. v. Parkway Motors, Ltd. {1955} 1 W.L.R. 
719; 99 Sor. J. 436). 

It is essential to distinguish this type of case from one in 
which the attempted disposition does not immefgiately 
determine the hiring. This second circumstance will arise 
where it is clear from the terms of the contract that the 
hiring is not ipso facto determined. Belsize Motors v. Cox 
[1914] 1 K.B. 244 and Whiteley v. Hilt [1918] 2 K.B. 808 
were both cases in which there were terms in the contract 
prohibiting sales and lettings without the consent of the 
owner, but in both cases the contracts provided that in the 
event of a disposition in contravention of the agreement the 
owner might if he wished determine the agreement. Thus 
it was held that until the owner took steps to determine the 
agreement the hiring remained in being, and with it the 
option to purchase. The option to purchase was a proprietary 
right which passed to the party who claimed through the 
hirer, and who, therefore, had an interest in the goods. In 
consequence the normal rule that the measure of damages 
in conversion is the value of the goods was displaced in 
favour of the exception which is applicable where the defendant 
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has himself an interest in the goods. Thus, the owner was 
able to claim only the unpaid balance. 

In the United Dominions case the two earlier decisions 
were distinguished on the ground that in this case 
there was a term in the contract precluding the hirer from 
transferring the benefit of the agreement. McNair, J., apparently 
thought that these words were more potent than prohibitions 
of sale and letting in that they prevented the transfer of the 
option to purchase and thus prevented any alleged transferee 
from having any interest in the goods. 

It is submitted, nevertheless, that the owners should be 
advised to include words to the effect that on any attempted 
disposition by the hirer the agreement and the hiring should, 
ipso facto, determine. It is suggested, with all due diffidence 
in view of the recent decision, that although it is clear that an 
option may be made revocable it is at least arguable that it 
cannot, without revocation, be made non-transferable. 

A final point in connection with purported dispositions by 
the hirer is that the hirer is not a person who has agreed to 
buy within the meaning of s. 25 of the Sale of Goods Act, 
and therefore that section, which protects bona fide purchasers 
buying from persons who have agreed to buy goods, and who 
are in possession of the goods with the consent of the seller, 
cannot be called in aid (Helby v. Matthews [1895] A.C. 471). 
It is otherwise in the case of an agreement under which the 
hirer is bound, ab initio, to buy the goods (Lee v. Butler [1893] 
2 Q.B. 318). 

Goods distrained on 


Distraining landlords are an extreme peril from the point 
of view of the owner. Before the intervention of statute, 
landlords could in general distrain on all goods on the premises. 
The Law of Distress Amendment Act, 1908, enabled persons 
other than the tenant to extract their goods from the distress 
by giving the appropriate notice under the Act. The Act 
contains exceptions, two of which are relevant here. Firstly, 
it does not apply to goods which are comprised in a hire- 
purchase agreement made by the tenant, and, secondly, it 
does not apply to goods which are in the possession, order, or 
disposition of the tenant with the consent of the owner in 
such circumstances that the tenant is the reputed owner 
thereof. It is easy enough to get over the first difficulty in 
that a provision automatically determining the agreement 
in the event of any step being taken towards levying distress 
will be effective. The only point which the owner has to 
watch is that the clause must determine the agreement 
entirely. So far as the recovery of the goods is concerned, 
the owner must leave himself in the position of having to 
rely on his common-law remedies. If there is any contractual 
provision relating to the restoration of the goods left in force, 
the goods are still comprised in the agreement and cannot be 
taken out of the distress (Times Furnishing Co., Ltd. v. 
Hutchings [1938] 1 K.B. 775). 

The real difficulty is that even if the agreement is effectively 
determined the reputed ownership provision is not defeated 
until the owner has taken some step to determine his consent 
to the hirer’s having the goods. The automatic determination 
is not sufficient and he must go on to demand the return of the 
goods, preferably by an action for their return (Times 
Furnishing Co. v. Hutchings, supra). The practical problem 
is that he may not hear of the distress in time and so will be 
in danger of losing his goods. Where the prospective hirer 


is known to be a tenant it may be worthwhile arranging to 
let the goods to his wife instead, in order to escape the Act. 
She is not the tenant and so the provisions mentioned above do 
not apply, and as she is not the owner of the goods other 
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provisions of the Act which prevent one spouse rescuing goods 
from a distress levied on the goods of the other are not involved 
either. 

Bankruptcy of hirer 

In connection with the bankruptcy of the hirer the general 
principle is that the trustee is in the position of a volunteer 
and if he wishes to retain the goods he will be able to do 
so only on terms of paying what is owing to the owner. 
The real difficulty is that, as in the case of distress, the 
Bankruptcy Act, 1914, has a reputed ownership provision. 
This relates to goods in the reputed ownership of the debtor 
in his trade or business at the commencement of bankruptcy. 
It is not so general as the distress provision, in that it does 
not catch ordinary household goods not involved in a trade 
or business, but it does mean that in the case of goods which 
have a trade use the owner may lose them unless he has 
effectively withdrawn his consent to the debtor’s possession 
of them before the receiving order and without notice of an 
act of bankruptcy. 

One point which is applicable to distress and bankruptcy is 
that it cannot be said that goods are not in the reputed owner- 
ship of the tenant or debtor, as the case may be, merely because 
it is to-day common practice for most classes of persons to 
have goods on hire-purchase. On the other hand, the court 
has taken judicial notice of the fact that in certain businesses 
certain types of equipment are commonly acquired by hire- 
purchase means, e.g., in the case of furniture in the hotel 
trade. The recognition of such a practice in particular cases 
will exclude the reputed ownership doctrine. 


Execution levied on goods 

With regard to execution being levied against goods under 
the terms of a judgment, the owner’s problem arises from the 
protection given by the Bankruptcy and Deeds of Arrange- 
ment Act, 1913, s. 15, and the County Courts Act, 1934, 
s. 130, to officers who after reasonable inquiry sell goods taken 
in execution and bona fide purchasers from them. The result 
of these provisions is that the owner will have to rely on his 
remedies against the hirer, which are likely to be worth very 
little, or be obliged to make a claim against the execution 
creditor himself in respect of the proceeds of sale which come 
into his hands. 

Liens on goods 

Liens are, of course, of various types, but the problem 
likely to confront‘an owner who is, as against the hirer, 
entitled to the return of the goods is the claim of a repairer 
of the goods to retain them until his charges are met. It is 
clear from the decisions in Green v. All Motors, Ltd [1917] 
1 K.B. 625 and Albemarle Supply Co., Ltd. v. Hind & Co. {1928} 
1 K.B. 307 that the position may be summarised generally as 
follows :— 

(a) Where the agreement confers upon the hirer the 
duty to repair, a repairer’s lien will bind hirer and owner. 

‘(b) The position is the same where there is no express 
duty to repair because, the goods being let for use, there is 
implied authority to have repairs effected. 

(c) So far as the repairer is concerned it is the hirer’s 
ostensible authority which is relevant, and therefore it is 
immaterial that the hire-purchase agreement contains a 
provision forbidding the hirer to create a third-party lien 
unless the repairer knew of this provision (as opposed to 
the mere knowledge of the existence of the agreement) 
before the making of the contract of repair. 

(d) It is otherwise where the agreement has been deter- 
mined before the contract for repair has been entered into. 
Here the lien will not bind the owner. 
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One practical point for the advisers of owners of taxis and 
the like let out on hire-purchase, where there may be con- 
siderable repairing bills run up at a particular garage where the 
taxis are kept, is that it is advisable to require the hirer to 
give notice of the place of garaging to the owner so that 
he may expressly notify the garage of limitations on the 
hirer’s power to permit third-party liens to be acquired. 


DEMOLITION 


WitTH the emphasis in housing policy on the clearance of unfit 
houses, most private practitioners are sure to be asked to 
advise on the rights of and remedies open to their clients when 
the local authority propose to embark on demolition order 
procedure. The law on the subject will be found in s. 11 of the 
Housing Act, 1936, and as this provides a comparatively 
simple procedure whereby the authority can deal with the 
single unfit house, it is to be found outside Pt. III, the “ slum 
clearance ”’ portion of the 1936 Act. 


The “ time and place ” notice 


The procedure starts, so far as the owner of a house is 
concerned, with the service on him of a “ time and place ”’ 
notice under the section. This notice has to be served on the 
“person having control ’’ of the house (see s. 9 (4)—normally 
the person entitled to receive the rent), the ‘‘ owner’ (as 
defined in s. 188 (1)—the freeholder), and any mortgagees, 
and it will recite that in the opinion of the local authority the 
house to which it relates is unfit for human habitation and 
is not capable at a reasonable expense of being rendered so 
fit. The notice will then proceed to give particulars of the 
time and place (hence the colloquial name of the notice) at 
which the local authority (or one of their committees, acting 
under delegated powers: Local Government Act, 1933, 
s. 85 (1)) will consider the condition of the house and any offer 
as to the carrying out of works thereto or as to the future 
user thereof. 


Offer by the owner 


The reference to the offer is to s. 11 (2), which enables any 
person on whom a time and place notice is served to submit 
(within twenty-one days of the service of the notice on him) 
an offer with respect to the carrying out of works. Such an 
offer must be in writing, and within a reasonable period (as 
allowed by the authority) must be followed up with a list of 
the works the offeror proposes to carry out. Before such an 
offer is made—and of course this will be done only where the 
owner or other person considers the house is worth saving— 
inquiry should be made of the local authority for a list of 
defects in the house. The authority cannot be compelled to 
divulge this information at this stage, but they will normally 
do so in practice, and the owner, etc.,* can then decide 
whether or not it is worth his while to make the offer and 
prepare a schedule of works to be executed, on which of course 
he will probably have to incur professional or other fees. The 
authority will normally agree to defer considering the matter 
formally for sufficient time for a schedule of works to be 
prepared, if they are satisfied that the owner, etc., is 
genuinely preparing one. 


As an alternative to an offer to execute works, the owner, 
etc., may offer to use the house in future for some purpose 





* This expression is used to cover the ‘‘ person having control,” the 
“owner,”’ and any mortgagees, 
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The hirer and third parties 


So far as the hirer and third parties are concerned, the 
former, being usually in rightful or de facto possession, is 
entitled to maintain actions in tort for infringements of his 
rights, and, notwithstanding his limited interest, the measure 
of damages in a conversion action is the full value of the 
goods (The Winkfield [1900] P. 42). 

A.C.S. 


ORDERS IN PRACTICE 


other than human habitation; e.g., as a furniture store. 
Such an offer need not be made in writing, and may be made 
orally at the “ hearing’”’ before the local authority, but it 
may not be made after that time. Any such offer should of 
course be realistic—it may well be better in some cases to 
submit to a demolition order, if the site is capable of being 
re-developed, for the owner may find a new house more 
profitable than trying to patch up an old building even for a 
commercial purpose. It should also be remembered that 
planning permission will be required for any such change of 
use. 
The “ hearing ” by the authority 


Whether or not any offer (of either kind) has been made, 
any person on whom a time and place notice has been served 
will be entitled to be heard by the local authority when they 
take into consideration the condition of the house and any 
such offers made (at the “ time and place ”’ specified in the 
notice). Such a person is not entitled to be present for the 
whole time that the authority are deliberating the matter, 
nor is he entitled as of right to be represented by a solicitor 
or other adviser, but in practice most local authorities will 
as a matter of course afford an audience to a solicitor. At 
the “ hearing,” the owner, etc., will be at liberty to place 
before the local authority arguments in favour of their taking 
a particular course in relation to the house. For example— 


(a) he may urge them to accept his undertaking to do 
works to make the premises fit ; 

(b) he may argue that the house is not “unfit” (as 
defined in s. 9 of the Housing Repairs and Rents Act, 1954) ; 
or 

(c) he may offer to use the premises ‘for some specified 
purpose other than for human habitation, and agree to 
enter into an undertaking to that effect. 


The decision 


The authority will normally not make their decision in the 
owner’s presence, but this will presumably be notified to 
him subsequently in writing. If they are satisfied that the 
house is not unfit, that is, of course, an end of the matter and 
the local authority will not then be able to take any further 
action, but this will not often arise. A decision to take action 
may be of the following kinds :— 

(a) To accept the owner’s offer to do works to render the 
premises fit, within a specified period (which should, of 
course, be reasonable). The owner, etc., should be asked 
to enter into a written undertaking to that effect, and if it 
is not complied with by the end of the time specified, the 
authority will then be obliged to make a demolition order 
(or a closing order as mentioned below) in respect of the 
house. 

(6) To accept the owner’s offer that the house shall not 
be used for human habitation until the authority, on being 
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satisfied that the premises have been rendered fit for that 
purpose, cancel the undertaking. Again, the owner will 
normally be asked to enter into a written undertaking, and 
if this is broken at any time, any person knowingly using 
the premises contrary to the terms of the undertaking will 
be guilty of an offence against s. 14 of the 1936 Act, and 
the authority will also thereupon be under a duty to make 
a demolition order (or closing order). These undertakings, 
as they are binding on successive owners of the property, 
are registrable in Pt. IV of the local land charges 
register. 

(c) If an offer of one or other of the above types (and 
the authority have no power to accept an offer in any other 
terms—e.g., that the property will be demolished when the 
sitting tenant has been rehoused by the authority) is not 
accepted, the local authority are then, subject to what is 
said below, under a duty to make a demolition order in 
respect of the house. The owner, etc., has a right of appeal, 
within twenty-one days of the order being served upon him, 
to the local county court, and he may then argue that the 
demolition order ought not to have been made because the 
house was not unfit, or because the authority ought to 
have accepted an offer made by him as above mentioned. 
The county court judge, however, can only accept an offer 
to execute works where the owner, etc., has correctly 
observed the procedure of s. 11. 

(d) As an alternative to making a demolition order, in 
any case where the house to be demolished is affording 
support (whether or not there is a legal easement of 
support) to another house, and for that reason it is con- 
sidered inexpedient to make a demolition order, the local 
authori‘y may (they cannot, apparently, be compelled to 
adopt this alternative course) make a closing order instead 
of a demolition order (Local Government (Miscellaneous 
Provisions) Act, 1953, s. 10 (1)).. Where such an order has 
been made, the authority may prohibit the use of the house 
for any purpose other than one approved by them, but their 
approval may not be unreasonably withheld (1936 Act, 
s. 12), and the order must be determined if they are satisfied 
that the house has subsequently been rendered fit for human 
habitation. On the other hand, such a closing order may 
at any time be revoked and a demolition order substituted 
therefor (1953 Act, s. 10 (2)).. An appeal lies to the county 
court against a closing order in the same manner as against 
a demolition order. 


(e) As a further alternative to making a demolition 
order, the local authority may decide to purchase the 
house for the purpose of affording temporary housing 
accommodation to some person or persons in need (Housing 
Repairs and Rents Act, 1954, s. 3). In any such case 
they must serve a notice of their decision on the owner 
and other persons affected, who then have a right of appeal 
to the county court, as in the case of a demolition order. 
If there is no such appeal, or the appeal is determined in 
their favour, the local authority may proceed to acquire 
the house, if necessary by means of a compulsory purchase 
order. 


(f) If the house is included in a list of buildings of special 
architectural or historic interest compiled by the Minister 
under s. 30 of the Town and Country Planning Act, 1947, 
or is the subject of a building preservation order under 
that Act, the local authority must make a closing order, 
instead of a demolition order. Once again there is a right 


of appeal to the county court against such an order. 
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Effect of demolition order 


If a demolition order is made, it becomes operative on the 
expiration of twenty-one days from the service of copies of 
the order on the owner and other persons affected, or when 
any appeal against its provisions has been finally determined 
(Housing Act, 1936, s. 15 (5)). The order must give a date, 
not less than twenty-eight days later, by which the house 
must be vacated, and must also require it to be demolished 
within a further period of six weeks or such longer period as 
the authority may deem it reasonable to specify. Ifthe house is 
not in fact demolished within that specified time, the authority 
may themselves enter and demolish the house and sell the 
materials thereof (Act of 1936, s. 13). Any expenses the 
authority may so incur may be recovered from the owner 
of the house, after giving credit for any amount realised by 
the sale of materials, and any surplus in the hands of the 
authority must be paid to the owner of the house. 


Postponement of order 


As an alternative to enforcing demolition of the house, the 
local authority may—even after a demolition order has 
become operative, and whether or not an offer to execute 
works was made at an earlier stage—accept proposals from 
the owner for the reconstruction, enlargement or improve- 
ment of the house, or of any buildings of which the house 
is one, under s. 5 of the Housing Repairs and Rents Act, 
1954. In such a case the operation of the demolition order 
may be postponed to enable the works to be carried out, and 
if they are satisfactorily completed, the demolition order will 
be revoked. In the case of a demolition order made before 
30th August, 1954, the local authority may be prepared to 
license the temporary occupation of the house instead of 
enforcing demolition (1954 Act, s. 6). 


There is one further refinement to be noted in connection 
with demolition orders, in that if the house is verminous, the 
authority can require the owner to postpone the demolition 
work until they have cleansed the house of vermin (1936 
Act, s. 17). 

Position of occupiers 


When a demolition order has become operative, the local 
authority must serve a notice under s. 155 (1) of the 1936 
Act on the occupier, requiring him to vacate the premises 
within a specified time. On the expiration of that time, the 
owner may apply toa magistrates’ court for a warrant for 
vacant possession under the Small Tenements Recovery Act, 
1838 ; the local authority may make a similar application, 
at the expense of the owner. If the owner of a house requires 
possession of the house in order to carry out works which he 
has undertaken to execute under s. 11 (2) of the 1936 Act, 
he will have to come to some arrangement with the occupier, 
as in those circumstances he has no special statutory right 
to obtain possession if the tenancy is one that is protected by 
the Rent Acts. If a closing order is made (under the 1936 
or the 1953 Act), or an undertaking is given to the effect that 
the house shall not be used for human habitation, the owner 
will be able to obtain possession notwithstanding the Rent 
Acts (1936 Act, s. 156 (1) ; 1953 Act, s. 10 (4)) ; but there is 
no similar provision applicable to a closing order made under 
s. 3 of the Housing Act, 1949. The local authority are under 
no legal obligation to re-house the occupants of a house 
which has become the subject of an operative demolition or 
closing order, as they are in the case of slum clearance action 
taken under Pt. III of the 1936 Act (see s. 45 thereof). In 
practice, however, the local authority will be prepared in 
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many cases to make accommodation available for persons 
displaced as a consequence of these orders. 

In the case of an order made since 11th December, 1955, 
an owner of such a house will be able to claim compensation 
where he (or a member of his family) was occupying the house 
under the Slum Clearance (Compensation) Bill now before 
Parliament (see ante, p. 121). 


Miscellaneous 
Where premises in respect of which a demolition order or 
a closing order under the 1949 or the 1953 Act has become 
operative is the subject-matter of a “ lease’”’ (including an 
agreement for a lease or a sub-lease), the lessor or the lessee 
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may make an application to the local county court for an 
order determining the lease (1936 Act, s. 160). Under s. 161, 
tbid., a magistrates’ court may in some circumstances authorise 
one owner to demolish the house pursuant to a demolition 
order, in default of action by some other owner or owners. 

Finally, it should be noted that a person displaced by a 
demolition order or closing order may be paid an allowance 
towards his removal expenses, or in respect of disturbance 
in the case of a trade or business (1936 Act, s. 18). This 
payment by the local authority is, however, ex gratia only, 
and it does not amount to compensation which can be claimed 
as of right. ¥ 

J. FG. 


A Conveyancer’s Diary 


PUBLIC RIGHTS OF WAY—THE ACT OF 1932 


THE case of Fairey v. Southampton County Council [1956] 
2 W.L.R. 517, and p. 133, ante, which came before a Divisional 
Court of the Queen’s Bench Division recently, raised two 
points. Both were on the Rights of Way Act, 1932. One 
had been the subject of a previous reported decision in the 
High Court ; the other was completely novel. 

The main part of the 1932 Act was amended by the National 
Parks and Access to the Countryside Act, 1949, and in its 
amended form it provides that where a way upon or over any 
land (not being a way of such a character that user thereof 
by the public could not give rise at common law to any 
presumption of dedication) has been actually enjoyed by the 
public as of right and without interruption for a full period 
of twenty years, such way shall be deemed to have been 
dedicated as a highway unless there is sufficient evidence 
that there was no intention during that period to dedicate 
such way (s. 1 (1)). (In its original form, this provision 
went on “‘ or unless during such period of twenty years there 
was not at any time any person in possession of such land 
capable of dedicating such way’’; and subs. (2) provided 
that where any such way had been enjoyed as aforesaid for 
a full period of forty years, such way should be deemed 
conclusively to have been dedicated as a highway unless 
there was sufficient evidence that there had been no intention 
during that period to dedicate such way. This addition to 
subs. (1) and the whole of subs. (2) have ceased to have effect 
since the commencement of the 1949 Act: see s. 58 of that 
Act. The result of this amendment is that the only period of 
enjoyment which can be taken into account for the purposes 
of the Act is now the period of twenty years, and the question 
of incapacity on the part of the owner of the land, save in 
certain exceptional cases depending on the statutory disability 
of corporations to deal freely with their land, has become 
irrelevant.) This period of twenty years is deemed to be the 
period next before the time when the right of the public to 
use a way “ shall have been brought into question by notice 
as aforesaid or otherwise’’ (subs. (6)); the notice here 
mentioned is the notice, now so familiar, placed by the owner 
of the land near the way in question pursuantly to subs. (3) of 
this section. 


The facts 
In Fairey v. Southampton County Council the defendant 


council included in a provisional map of public rights of way 
in its area prepared in accordance with s. 30 of the 1949 Act 


a certain path over the land of the appellant. The appellant 
applied to quarter sessions pursuantly to s. 31 of that Act 
for a declaration that no public right of way existed over the 
path in question. The appeals committee found the following 
(among other) facts. The path commenced at a public highway 
and went across the appellant’s land to its boundary with 
some land of the Transport Commission where there was a 
stile and from where other paths gave access to a railway 
station and through the station to another public highway. 
(The materiality of this finding, which was not questioned in 
the subsequent proceedings, was that in the ordinary case a 
way can only exist as a public right of way if its terminal 
points are places to which the public have a right of resort. 
This finding thus satisfied the condition in subs. (1) of the 
1932 Act contained in the words “not being of such a 
character,’ etc.) Since 1885 the path had been used by 
members of the public without interruption for various 
purposes, and between 1885 and 1931 such use by the public 
had been nec vi nec clam nec precario, nor was it interrupted, 
and during that period the owners of the land over which the 
path ran had raised no objection to its use by the public. 
Nevertheless, quarter sessions were not satisfied, on the 
evidence, that an intention to dedicate on the part of such 
owners could be presumed, nor had they sufficient evidence 
of any intention on the owners’ part before 1931 not to 
dedicate the path as a public highway. From 1931 onwards 
the owners of the land made no attempt to prevent local 
residents from using the path, but if any other member of 
the public was seen thereon he was told that he had no right 
to be there. There was no evidence that any member of the 
public had questioned the right of the owners of the land thus 
to prevent the use of the path by the public at large. 


Period of enjoyment before passing of Act 


On these facts two questions of law arose for decision : 
(1) had the right of the public to use the path been “ brought 
into question ’’ for the purposes of s. 1 (6) of the 1932 Act in 
1931 when the owner for the time being of the land had 
started to warn off members of the public at large; and 
(2) if so, was a period of twenty years which ended in 1931 
sufficient, bearing in mind that the Act of 1932 had been 
passed in 1932 and had come into operation on Ist January, 
1934, i.e., after this period had come to an end? It was 
impossible for the respondent council to rely on any later 
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period, because it had been found that in regard to the period 
from 1931 onwards there had been no intention to dedicate, 
a fatal finding in view of subs. (1) of s. 1 of the Act. A 
further objection to any period of twenty years which would 
have included any period from 1931 onwards in this case 
would have been this: the enjoyment under subs. (1) must 
be by the public “ as of right and without interruption.’’ The 
first of these expressions requires a belief on the part of the 
persons using the way that they are justified in doing so as 
a public right (see, e.g., Merstham Manor, Ltd. v. Coulsdon 
& Purley U.D.C. {1937| 2 K.B. 77, at pp. 82-3) ; the second 
means actual, physical interference with the enjoyment of 
the way (ibid., p. 85). In this case the “‘ warning off’’ of 
strangers, as opposed to local residents, seen using the path 
by the owner of the land from 1931 onwards may or may not 
have constituted an actual interruption of the enjoyment of 
the way, as this expression has been construed in the Merstham 
Manor case; but it would certainly have had the effect of 
depriving any member of the public who accepted and acted 
upon it of any belief on his part that what he was doing was 
justified as the exercise of a public right. It was therefore, 
one way or another, quite hopeless in this case to rely on any 
time after 1931 as constituting a period or part of a period 
of enjoyment which might found a public right under s. 1 (1) 
of the Act. 


Whether right “ brought into question ” 


As regards the posterior terminal point of the period of 
enjoyment which had to be shown to found such a right, it 
was argued on behalf of the respondent council that the right 
of the public to use the path had been brought into question, 
within the meaning of s. 1 (6), when the owner for the time 
being of the land had begun to tell certain users or would-be 
users of the path that they had no right to do so. It was 
argued on behalf of the appellant that this right or use had 
not been brought into question for this purpose until 1953, 
when the appellant had taken formal steps to object to the 
path being included in the map then being prepared by the 
respondent council under the National Parks, etc., Act of 
1949. The Divisional Court (and the three members of it 
were unanimous on this point) held that the former was the 
right view. Lord Goddard, C.J., gave the reasons as follows : 
By turning would-be users of the path back, the owner in 
1931 had brought the right of the public to use the path into 
question : he had not merely endeavoured to turn them back ; 
he had actually done so. It was not necessary for a member 
of the public to say “I will bring an action against you,’’ or 
‘“‘T will force my way or assert my right in some other way.”’ 

No reference was made in this part of the case to the 
resemblance between s. 1 (6) of the Act and its obvious 
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model, s. 4 of the Prescription Act, 1832. Section 1 (6) 
provides that the period of twenty years previously mentioned 
is to be deemed and taken to be the period “ next before the 
time when the right of the public to use a way shall have been 
brought into question by notice as aforesaid or otherwise.’’ 
Section 4 of the Prescription Act, 1832, provides that the 
periods of twenty and forty years mentioned in that Act 
shall in each case be deemed and taken to be the period “ next 
before some suit or action wherein the claim or matter shall 
have been or shall be brought into question.’’ A closer 
analysis of these parallel provisions would be interesting. It 
is, of course, to some extent a matter for speculation why the 
reference to litigation which appeared in the 1832 Act was 
wholly omitted in the 1932 Act. Some change was clearly 
necessary because the 1932 Act was providing a particular 
means of its own, which had no analogy either in the law of 
easements or in the law of highways, of bringing the right of 
the public to use a way into question, viz., by notice under 
subs. (3) of s. 1. Some extension of the formula used in the 
1832 Act, ‘‘ some suit or action wherein the claim shall have 
been brought into question,”’ was therefore essential, and the 
language of the substituted formula, “ by notice as aforesaid 
or otherwise,’’ is certainly by itself apt to cover the kind of 
challenge which was made to the public in this case. But, on 
the other hand, it is arguable that the phrase “ bring into 
question ’’ is only apt to describe a formal challenge of the 
exercise of a right, that is to say, by some legal proceeding. 
On this footing some change in the language of the 1832 
formula would in any case have been necessary in the 1932 
Act, quite apart from the introduction by the later Act of a 
new means of challenge. The subject of the 1832 Act was 
private rights, and the remedy for the infringement or for 
the unjustified assertion of such rights lies in a civil action. 
The subject of the 1932 Act is public rights, and in addition 
to remedies by action persons who assert or deny such rights 
may invoke or become liable to proceedings other than civil 
proceedings in the High Court or in the county court. Apart 
from the special method of challenge provided by the 1932 
Act, there is, for example, the possibility of a prosecution for 
assault before petty sessions by a wayfarer who has been 
removed from the land over which a right of way is asserted 
on the orders of the landowner. 

But this question of when a right is “ brought into 
question ’’ is of relatively small importance compared with 
the other question which was decided in this case, the 
question whether a period which wholly elapsed before the 
1932 Act was passed is a period of enjoyment which may be 
taken into account for the purposes of the Act. To that 


question I will return next week. 
go 





Mr. NORMAN SADDLER has been appointed Official Receiver 
for the Bankruptcy District of the County Courts of Newcastle 
upon Tyne; Durham ; Sunderland ; Stockton-on-Tees ; 
Darlington and Middlesbrough. 


The Colonial Office announces the following appointments and 
promotions in the Colonial Legal Service : Mr. W. H. ALEXANDER, 
Senior Crown Counsel, Jamaica, to be Resident Magistrate, 
Jamaica ; Mr. V. A. Barrett, Assistant Crown Solicitor, Jamaica, 
to be Assistant Legal Draftsman, Jamaica; Mr. W. R. CoLe, 
Assistant Land Officer, Tanganyika, to be Administrator-General, 
Northern Rhodesia; Mr. A. R. F. Dickson, Chief Magistrate, 
Federation of Nigeria, to be Chief Registrar of the High Court of 
Lagos, Nigeria; Mr. W. A. H. Durrus, Chief Magistrate, 


Federation of Nigeria, to be Chief Registrar of the Federal 


Supreme Court of Nigeria ; Mr. C. F. HENvILLE, Attorney-General, 
Windward Islands, to be Attorney-General, British Honduras ; 
Mr. A. LonspaLeE, Legal Draftsman, Gold Coast, to be Solicitor- 
General, Gold Coast; Mr. A. F. L. Louisy, Crown Attorney and 
Magistrate, Montserrat, Leeward Islands, to be Crown Attorney, 
Dominica, Windward Islands; Mr. D. K. H. McINTyRE, 
Magistrate, Dominica, Windward Islands, to be Assistant 
Attorney-General, British Honduras; Mr. J. B. Pine, Solicitor- 
General, Bermuda, to be Attorney-General, Bermuda ; Mr. M. J.C. 
SAUNDERS, District Magistrate, Gold Coast, to be Senior 
Magistrate, Fiji; Mr. L. D. Smiru, Puisne Judge, Unified 
Judiciary of Sarawak, North Borneo and Brunei, to be Senior 
Puisne Judge, Unified Judiciary of Sarawak, North Borneo and 
Brunei; and Mr. J. P. Trarnor, District Judge and Magistrate, 
Singapore, to be District Judge, Cyprus. 
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SHAREHOLDERS AND 
| OWNERS OF PRIVATE 
AND PUBLIC COMPANIES 


SHOULD CONSULT 
| WHITEHEAD INDUSTRIAL TRUST 
| FOR THE PURPOSE OF 
| 


(A) The conversion of a Private Business into a 
Public Company with the view to a quotation on 
the London & Provincial Stock Exchanges (B) the 
purchase of a holding in a Private Business, whole 
or part (C) the purchase of large shareholdings 
in Companies with Stock Exchange quotation 
for the purpose of (D) providing capital for death 
duties or the provision of new capital for expansion 
or development. 


It is the invariable policy of the Trust to preserve the 

continuity of management, staff and professional associa- 

tions in conversions of Private Companies unless special 
circumstances prevail. 


WHITEHEAD INDUSTRIAL TRUST LTD. 


Licensed Dealers in Securities 
Chairman & Managing Director: Arthur John Whitehead 


MITRE HOUSE, 177 REGENT ST., LONDON, W.I. 








Telephone : Regent 4010 
























































ARRANGE ALL YOUR 
BONDS and INDEMNITIES 
WITH THE 


“NATIONAL GUARANTEE” 


THE 


ONLY 
BRITISH COMPANY TRANSACTING 
SURETYSHIP 
BUSINESS ALONE 


The qualified specialist staff of the Association will help to 
solve your difficulties 








LONDON OFFICE : 
Granville House, Arundel Street, Strand, W.C.2 


BRANCH OFFICES : 
Belfast - - - 32 Howard Street 
Birmingham, 2 - - 8 Waterloo Street 
Bristol,1 - - - 44 Corn Street 
Dublin - - 7 Westmoreland Street 
Glasgow, C.2 - 86 St. Vincent Street 
Leeds, 1 - - 70 Albion Street 
Liverpool, 2 - - 30 North John Street 
Manchester,2 - - 86 Cross Street 


HEAD OFFICE : 
17 Charlotte Square, Edinburgh, 2 
THE NATIONAL GUARANTEE AND 


SURETYSHIP ASSOCIATION LIMITED 
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Landlord and Tenant Notebook 
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CONTROL OF DIVIDED PREMISES 


Various things may happen, apart from apportionment of 
rent, when a controlled dwelling-house becomes divided into 
separate dwellings. Lower v. Porter {1956} 2 W.L.R. 215 
(C.A.) ; ante, p. 52, decided that what did not happen was the 
emancipation of the tenant from the restrictions on premiums 
contained in the Landlord and Tenant (Rent Control) Act, 
1949, s. 2, applicable, by subs. (3), to “any tenancy of a 
dwelling-house, being a tenancy to which the principal Acts 
apply, such that when the dwelling-house is let under the 
tenancy it is a dwelling-house to which the principal Acts 
apply.’’ The issue depended on whether the “ such that when 
... limited or explained the earlier part of the provisions ; 
it may be observed that the subject of the sentence is 
“tenancy’’ in the earlier part, “‘dwelling-house’’ in the later. 

The application referred to, it may be remembered, is 
application “‘ to a house or a part of a house let as a separate 
dwelling, where . . .’’ requirements as to rateable value and 
rent are fulfilled in the case of old control (Increase of Rent, 
etc., Restrictions Act, 1920, s. 12 (2)), as to rateable value 
alone in the case of new control (Rent, etc., Restrictions 
Act, 1939, s. 3 (1)). 

Examining illustrations of what may happen, it will be 
found that the most instructive case is one in which the 
result did not depend on a division but on a combining of 
two entities. 

Decontrol by combining 

In Langford Property Co., Ltd. v. Goldrich {1949| 1 K.B. 511 
(C.A.) the facts were that the plaintiffs let two flats, on 
the same floor but not adjoining each other, to the defendant 
in 1941. One was used as sleeping accommodation only. 
One had a rateable value of £98 and the other £92, and, as 
they were in the metropolitan police district, the Act of 
1939 would apply to each. Did it apply to both ? 

This depended, in the first place, on whether they were 
“a house or part of a house let as a separate dwelling ”’ 
(though in fact Somervell, L.J., invoked the Rent, etc., 
Restrictions (Amendment) Act, 1933, s. 16 (1): “‘ Dwelling- 
house ’’ has the same meaning as in the principal Acts, that 
is to say, a house let as a separate dwelling or a part of a house 
being a part so let’’). At first instance, Birkett, J. (as he 
then was), basing his conclusion on the geographical con- 
siderations and on decisions showing that for recovery of 
possession purposes suitable alternative accommodation 
requirements were not satisfied by some rooms in one house 
and the rest in another, held that what was let was not a 
dwelling-house at all. The Court of Appeal disagreed with 
this view: the tenant had “‘ made the two flats his home ’’ 
expresses the reasoning tersely. But it also held that the 
mere fact that those flats were separate hereditaments for 
rating purposes did not avail the tenant. A man’s home 
often was a separately rateable and rated hereditament— 
but if it happened not to be the rateable value was none the 
less the criterion for new control purposes. And in the case 
before the court, that value was the sum of the rateable 
value of the two flats. 


Parts separately occupied 
The above decision was followed, in spite of strenuous 
and plausible attempts to distinguish it, in Whitty v. Scott 
Russell {1950} 2 K.B. 32 (C.A.). 


The defendant had taken a 


tenancy agreement of premises consisting of a house and a 
cottage, plus a garden. The house and the cottage were 
contiguous and semi-detached, but without internal inter- 
communication. The agreement contained a covenant to 
repair the premises, and a covenant to use the premises as 
and for a private dwelling-house only. The tenant had 
sub-let the cottage. Claiming possession when the tenancy 
expired, the landlords contended that the premises were not 
“a house let as a separate dwelling or a part of a house being 
a part so let,’”’ so that, although within the rateable value 
limit, the Act of 1939 did not apply. 


The reason why the tenant had taken house and cottage 
was quite different from the reasons actuating the tenant in 
Langford Property Co., Ltd. v. Goldrich. The latter had 
taken the two flats because he needed that much room for his 
family. The defendant in Whitty v. Scott Russell had not 
wanted to take the cottage at all, but the then landlord had 
refused to let the house without it. 


Still, the resultant position enabled the plaintiffs to stress 
the “‘let as a separate dwelling’’ of the definition. The 
answer was found in the provisions of the agreement. Wolfe 
v. Hogan 1949) 2 K.B. 194 (C.A.) had shown that purpose is 
the determining factor in deciding whether the definition 
applies, and that the first thing to do is to look at the terms 
of the agreement ; the circumstances of the letting can be 
examined only if those terms are neutral (and they include 
the construction of the premises). Accordingly, the covenants 
referred to concluded the issue in the tenant’s favour. He 
had, as it were, succeeded in getting the court to switch the 
spotlight from the ‘‘a’’ to the “as’’ of the definition. The 
premises may not have been a, but had been let as a, separate 
dwelling. 


Conversion into separate dwellings 

The facts of Lower v. Porter were that a tenant con- 
verted a controlled house into two flats at a cost of £280 and 
then assigned his lease in consideration of £600. One gathers 
that the flats were not occupied when this happened. In 
the contract, the payment was described as being for the 
goodwill of a guest-house, which goodwill was a figment of 
someone’s imagination. The assignee sued for the return 
of the money under the Landlord and Tenant (Rent Control) 
Act, 1949, s. 2. 

The second subsection of that section forbids (subject 
to exceptions) the requiring of the payment of any premium 
as a condition of the assignment of “‘ a tenancy to which this 
section applies ’’; subs. (5) entitles the payer of a premium 
which could not lawfully have been required to recover it. By 
subs. (3) : ‘‘ This section applies to any tenancy of a dwelling- 
house, being a tenancy to which the principal Acts apply, 
such that when the dwelling-house is let under the tenancy 
it is a dwelling-house to which the principal Acts apply.”’ 

In view of what had been decided in Langford Property 
Co., Ltd. v. Goldrich and Whitty v. Scott Russell, the defence 
could not usefully, and did not in fact, suggest that the 
tenancy as assigned was not a tenancy of a dwelling-house. 
But it sought to rely on the “ such that when the dwelling- 
house is let under the tenancy it is a dwelling-house to which 
the principal Acts apply.” 
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The meaning of “ when ” 


The draftsmen of the Acts may well be feeling that they 
can never do anything right. It was held in Minns v. Moore 
(1950) 1 K.B. 241 (C.A.), decided under the premium-recovery 
provision in the Rent, etc., Restrictions Act, 1923, s. 9 (1) 
(where the purchase of any furniture . . . is required as a con- 
dition of the grant . . . of a tenancy to which the principal Act 
applies, etc., without any equivalent of ‘‘ such that when the 
dwelling-house is let under the tenancy it is a dwelling-house 
to which the principal Acts apply’’), that that provision 
applied to any house within the rateable value limit, though 
never yet let as a separate dwelling. It was, according to 
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Denning, L.J., reasonably plain that, in the case of the 1949 
Act, the “such that when ...’’ had been added in order to 
make sure that there was to be no premium even on a first 
letting. The ‘“ when,”’ said Hodson, L.J., did not fall to be 
construed in a temporal sense ; what was meant was “‘ in the 
case of a dwelling-house if let under the tenancy,’’ so as to 
identify the particular dwelling-house. Morris, L.J., giving 
us a rather more elaborate paraphrase, agreed. The 
plaintiff was, accordingly, held to be entitled to the return 
of £320, the {600 less the cost of conversion (covered by the 
exception in s. 2 (4) (0)). 
R. B. 


HERE AND THERE 


THE TWO BRANCHES 


It is a long time since the separation of barrister and solicitor 
implied anything more than the recognition of two essentially 
different functions within the same profession. It is a matter of 
divergent tastes and talents whether members of the same 
family shall choose one or the other. In the family background 
of the late Sir Travers Humphreys the two branches were 
inextricably intertwined. He was the son of Charles Octavius 
Humphreys, an eminent London solicitor, the head of a firm 
founded in the late eighteenth century by the great-great-uncle 
of the future judge, a gentleman whose lifetime of service to 
the law is lit for posterity by only one melodramatic spot-light ; 
at the inquest on Maria Marten, killed and buried in the Red 
Barn at Polstead in Suffolk, he represented William Corder, 
her murderer. On his mother’s side Travers Humphreys was 
linked with the Bar. Her brother, John Peter Grain, was a 
successful advocate. Another brother, Corney Grain, well 
known as an entertainer, was also called but never practised. 
Then there was Uncle Hardinge, the husband of Aunt Caroline, 
the half-sister of Charles Octavius Humphreys. To the world 
at large Uncle Hardinge was Hardinge Giffard, Q0.C., who 
became Lord Chancellor and Earl of Halsbury. But Aunt 
Caroline was never countess; she was killed in a carriage 
accident in Switzerland in 1873. Two of the brothers of Travers 
Humphreys became junior partners in their father’s firm. 
His own career would certainly have been very different but 
for the tragic death of his brother Carl, whom his father had 
destined for the Bar, but who was drowned in 1880 while 
boating on the Thames at Teddington Weir during a Cambridge 
vacation. In the sequel, Travers took his place at the Inner 
Temple, where he had been a student. 


VICTORIAN SOLICITOR 


In his book of reminiscences ‘‘ Criminal Days,’’ written when 
he was almost eighty, Sir Travers Humphreys gives a vivid 
picture of the life of his father between his big house in 
Paddington, No. 41 Norfolk Square, with his five servants and 
two housemaids, and his offices in Giltspur Chambers on the 
north-east corner of Holborn Viaduct. ‘“‘ He used to leave the 
house about 9 a.m. in a four-wheeled cab with one or both of 
my elder brothers to drive to his office... He would return 
just in time to change for dinner at 7.30. After dinner, if he 
and my mother had no engagement, he would retire to his 
study, where he would put in an hour or two at work on 
papers which he had brought home. He was then ready for a 
game of billiards with one of the boys. At 11.0 or so he would 
be at work again until after midnight.” If there had been a 


dinner party or a dance or a visit to the opera, he would make 
up for lost time by working till 2.0 a.m. At Giltspur Chambers 
the steps leading down to Farringdon Street left room only 
for a small strong-room on the ground floor. On the first and 
second floors was the office accommodation. On the third 
floor there were the quarters of the resident housekeeper, and 
also a capital luncheon room where the partners, and perhaps 
a favoured client, would eat an excellent cold luncheon with 
Hock or Moselle “‘ and the best coffee I have ever tasted made 
in a machine which came from Vienna.’’ Hither, before he 
shaped his course for the Bar, young Travers used to travel on 
a special bus, drawn by a magnificent pair of greys, which, 
twice a morning, made the journey from Kilburn to the Bank. 
The fare was 6d. for any distance. ‘‘ The bus did not pull 
up at the pavement but slowed down to a walking pace for a 
few yards during which the intending passenger was expected 
to jump aboard . .. The police were on the look-out for us 
all the way down Oxford Street and Holborn and saw to it 
that the road was clear for our fast-trotting horses, driven, so 
I was told, by a man who had been coachman to Disraeli.’’ 
As Travers got older he would ride to the office on his “ penny- 
farthing ’’ bicycle. ‘‘ The traffic on the road was heavy and I 
had some near escapes from disaster, but a horse is an intelligent 
animal, not easily upset even by a boy clasping him round the 
neck in a vain effort to avoid falling off his 54-inch wheel.”’ 
Just before being called to the Bar he went as a pupil to the 
chambers of Thomas Willis Chitty. One of fhe first questions 
he was asked was: ‘‘ How do you commence an action ?”’ 
to which he replied innocently and ingenuously : “ You go 
to a solicitor.”’ 
CORDER’S CASE 


It was a curious coincidence that the day before the 
former judge’s death there died the big, genial Tynesider, 
Tod Slaughter, in whose repertory of traditional melodrama 
“The Murder in the Red Barn”’ held an outstanding place. 
Of course, the play was almost as far removed from the actual 
tragedy as Shakespeare’s ‘“‘ Macbeth’”’ is from the historical 
Macbeth. For one thing poor Maria Marten was not girlish 
innocence betrayed. She was twenty-five when William Corder 
shot her. He was not her first man nor was his child her first 
baby. He was a young farmer at Polstead near Ipswich ; 
she was the daughter of a mole catcher. After their child was 
born, though it died in a few weeks, pressure was put on Corder 
to ‘‘make an honest woman’”’ of her and he eventually 
reluctantly consented to drive her over to Ipswich and marry 
here there. They arranged to meet in one of his outbuildings, 
the red barn (so called from its red tiles) and there he shot 
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her and buried her beneath the earthen floor. To curious 
questions as to her whereabouts, he gave evasive answers that 
she was staying at Yarmouth, in France or in the Isle of Wight, 
but eventually he moved away and took lodgings in London. 
A florid matrimonial advertisement in the Sunday Times 
produced satisfactory results. He married one of the applicants 
and settled in Ealing. Meanwhile, however, Maria’s father had 
not forgotten his daughter and he decided to investigate the 
red barn. There a little digging revealed her whereabouts. 
On 22nd April, 1828, Corder was arrested. On 2nd May the 
inquest on the body was held in the coffee room of ‘‘ The Cock’”’ 
at Polstead, on which a crowd of sightseers had converged. 
First there was a wrangle between the Press reporters and the 
coroner, who refused to let them take down the evidence. As 


“* The Solicitors’ Journal ” 
Saturday, March 3, 1956 


the first witness was being examined Mr. Humphreys came in 
and asked that his client, Corder, might be present to hear the 
evidence and question the witnesses. The coroner asked him 
to cite authority to show that an accused person had such a 
right and, though Mr. Humphreys promptly did so, “‘ after 
desultory conversation he acquiesced in the proposition made 
by the coroner, namely, that all the depositions should be read 
in the presence of the prisoner.’’ Corder was anxious to put 
forward at the trial the defence that Maria had killed herself. 
Mr. Humphreys advised otherwise and finally withdrew from 
the case. At the Bury St. Edmunds Assizes the jury rejected 
the story and on 11th August Corder was hanged, after 
confessing his guilt. 
RICHARD RoE. 


NOTES OF CASES 
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Judicial Committee of the Privy Council 


NEW ZEALAND: ESTATE DUTY: TRANSFER OF 
PROPERTY IN CONSIDERATION OF ANNUITY 
Ward and Others v. Commissioner of Inland Revenue 


Viscount Kilmuir, L.C., Lord Oaksey, Lord Morton of Henryton, 
Lord Radcliffe and Lord Cohen. 14th February, 1956 


Appeal from the Court of Appeal of New Zealand. 


The deceased, Charles Cameron Ward, was the owner of real 
property in Devon Street, New Plymouth, New Zealand, which, 
in 1932, he transferred to his sons “‘ in consideration of the said 
sons executing a memorandum of mortgage securing to the 
deceased an annuity for the remainder of his life of the sum 
of 650 . . . and further securing after the death of the deceased 
a weekly payment of £6”’ to his wife ‘‘ during the remainder of 
her life...’ On the death of the deceased in 1949, the 
respondent, the Commissioner of Inland Revenue, relying on 
s. 5 (1) (J) of the Death Duties Act, 1921, of New Zealand, 
included in the deceased’s estate for the purposes of estate duty 
the value at the date of the death of the real property the subject 
of the transfer, namely, £17,265. Section 5 of the Act of 1921 
provided: ‘‘(1) In computing ... the final balance of the 
estate of a deceased person his estate shall be deemed to include 

. . (j) Any property comprised in any settlement, trust or 
other disposition of property made by the deceased . . . and 
situated in New Zealand at the death of the deceased... 
(ii) Which is accompanied by . . . a contract for any benefit 
to the deceased for the term of his life...’ The Supreme 
Court of New Zealand, on a case stated by the Commissioner, 
held that the value of the property should not be included in 
the dutiable estate. That decision was reversed by the Court of 
Appeal of New Zealand and the appellants, the administrators 
of the deceased’s estate, now appealed. 


LorpD MorTON OF HENRYTON, giving the judgment, said that 


the transfer exactly answered the description of a “‘ disposition 
of property . . . which is accompanied by . . . a contract for 
any benefit to the deceased for the term of his life,’’ and that, 


consequently, the property comprised therein came _ within 
s. 3 (i) (7) (ii) of the Act of 1921. The words “ disposition of 
property,” in their ordinary meaning, were wide enough to 
include this transfer. Any transfer of property which possessed 
the characteristics described in sub-paras. (i), (ii) and (iii) of 
para. (7) was a disposition to which that paragraph applied. 
In the present case the deceased “‘ received a full equivalent ”’ 
for the Devon Street property, but in their lordships’ view there 
was no good reason for implying in s. 5 (1) (7) an exception in 
the case of a purchase for full consideration in money or money’s 
worth. Their lordships had not overlooked the cases of 
Commissioner of Stamp Duties v. Russell [1948] N.Z.L.R. 520 
and Craven v. Commissioner of Stamp Duties [1948] N.Z.L.R. 
550; they were not, however, of assistance in considering the 
argument now under review. The transaction now in question 


came exactly within the words of the statute. The appeal 
would be dismissed. The appellants must pay the costs of this 

appeal. 
APPEARANCES : 
(Shaen, Roscoe & Co.) ; 
(Mackrell, Maton & Co.). 
(Reported by CHarves CLayton, Esq., Barrister-at-Law] [2 W.L.R. 578 


and Robin McEwen 


Roy Borneman, Q.C., 
and J. Byrne 


Geoffrey Cross, Q.C., 


NEW ZEALAND: ESTATE DUTY: LIABILITY FOR 
ANNUITY: ALLOWABLE DEBT 


Commissioner of Stamp Duties v. New Zealand Insurance 
Co., Ltd. 


Viscount Simonds, Lord Oaksey, Lord Radcliffe, Lord Keith of 
Avonholm, Lord Somervell of Harrow. 15th February, 1956 


Appeal from the Court of Appeal of New Zealand. 


The deceased, Francis Joseph Rolleston, who died on 
8th September, 1946, had, in 1941, been one of the parties to 
a deed, apparently a sort of family arrangement, under which 
he and other persons had undertaken to remit to a Miss Helen 
Mary Rolleston a monthly sum of £31 5s., New Zealand currency, 
during her lifetime. It was common ground between the parties 
to this appeal that what Miss Rolleston received was fully 
adequate consideration for what she gave up under the deed 
and that accordingly no gift duty was payable in respect of her 
disposition. On the death of the deceased his administrator, 
the respondent, claimed that in computing the final balance of 
his estate for thepurposes of estate duty there ought to be 
deducted a sum, £1,052 9s., representing the value calculated 
actuarially of the liability of the estate to continue paying the 
deceased’s share of the annuity, Miss Rolleston being still alive. 
The appellant, the Commissioner of Stamp Duties, refused to 
make any allowance in respect of that claim, being of the opinion 
that it was incapable of estimation and was excluded by s. 9 (2) (d) 
of the Death Duties Act, 1921, of New Zealand. By that Act 
it was provided in s. 9: “ (1) In computing the final balance of 
the estate of the deceased, allowance shall, save so far as other- 
wise provided by this Act, be made for all debts owing by the 
deceased at his death. (2) No such allowance shall be made . . . 
(2) For contingent debts or any other debts the amount of which 
is, in the opinion of the Commissioner, incapable of estimation.’ 
On appeal by way of case stated, the Supreme Court of New 
Zealand upheld the Commissioner’s rejection of the deduction 
claimed. On further appeal the Court of Appeal of New Zealand 
reversed the decision of the Supreme Court, and the Commissioner 
now appealed from their judgment. 


Lorp RapDc.iFFE, giving the judgment, said that the issue 
depended almost entirely on the effect of s. 9 of the Act of 1921. 
Having regard to the interpretation of “ debt” in s. 2 of the Act 
as including ‘‘ any pecuniary liability, charge or encumbrance,” 
the annuity was a “‘ debt owing by the deceased at his death” 
within subs. (1) of s. 9, and was accordingly to be allowed under 
that subsection “‘ save so far as otherwise provided by this Act.” 
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The meaning of subs. (2) (d) was that the only debts within the 
meaning of subs. (1) which were disallowed were those the amount 
of which was in the Commissioner’s opinion incapable of estima- 
tion; and on that basis it did not matter whether the annuity 
was to be thought of as a contingent debt or not. Having 
regard to the known practice of the valuation of life annuites 
on actuarial principles for many purposes, the Commissioner 
was wrong in holding that the liability of the deceased under the 
deed as from his death was incapable of estimation. The appeal 
would be dismissed. The appellant must pay the respondent’s 
costs of the appeal. 


APPEARANCES: Neil Lawson, Q.C., J. Byrne and T. H. H. 
Skeet (Mackrell, Maton & Co.); Sir Wilfrid Sim, Q.C., J. A. 
Brightman and G. H. Gould (Neish, Howell & Haldane). 


{Reported by CuarLes CLayton, Esq., Barrister-at-Law] [2 W.L.R. 571 


Court of Appeal 


LICENSOR AND LICENSEE: FALL OF CHILD FROM CHUTE 
IN RECREATION GROUND 
Dyer v. Ilfracombe Urban District Council 
Singleton, Jenkins and Parker, L.JJ. 15th November, 1955 
Appeal from Pilcher, J. 


A boy four and a half years old fell from the platform of a 
chute in a public recreation ground provided by the defendant 
council. He was unaccompanied by an adult in the recreation 
ground. The chute, which was properly constructed, installed and 
maintained, was 12 feet high, with steps leading up one side and 
a slide down at the other, with a double line of rails along either 
side of the steps and also along the platform at the top. The boy 
was seen by another boy to fall between the upper and lower rails, 
but the reason for his fall was unexplained. In an action brought 
by his next friend he was awarded damages by the trial judge, 
who held that he was a licensee and that the council had been 
guilty of negligence and had failed in their duty as licensors. 
The defendants appealed. 


SINGLETON, L.J., said that it was agreed that the plaintiff 
was a licensee, so that the local authority must warn him of any 
concealed danger of which they knew. Some parts of the judg- 
ment in Phipps v. Rochester Corporation [1955] 1 Q.B. 450 seemed 
to indicate that there might be some difference in the duty 
owed to infant licensees from that owed to grown persons, but 
that question need not be discussed as the plaintiff failed on 
any view. A succession of cases showed that to create liability 
to an infant licensee there must be something in the nature of an 
allurement or trap: see Latham v. R. Johnson & Nephew, Ltd. 
[1913] 1 K.B. 398; Purkis v. Walthamstow Borough Council 
(1934), 151 L.T. 30; Liddle v. Yorkshive (North Riding) C.C. 
[1934] 2 K.B. 101; and Donovan v. Union Cartage Co., Lid. 
[1933] 2 K.B. 71, where Acton, J., said that the cases where 
liability had been established had the common feature that the 
object left unattended and accessible to children, and likely to 
be an allurement to them, had some attribute which rendered 
it dangerous in itself, in consequence of which the accident 
happened. In Bates v. Stone Parish Council [1954] 1 W.L.R. 
1249, where an infant of three and a half received damages after 
falling from a chute, the jury expressly found that the chute 
constituted a danger to the infant which he would not appreciate. 
Local authorities were more and more being encouraged to 
extend recreational facilities in the interests of the people. In 
the case of a small recreation ground it was not their duty to 
provide a groundsman, or to put up notices which children would 
ignore, or to provide nurses. The parents of young children 
still had some responsibility. The chute in question presented 
no trap or concealed danger to a child of four and a half, who 
would very well know that if he fell 12 feet he would hurt himself. 
The appeal should be allowed. 


Jenkins and Parker, L.JJ., agreed. Appeal allowed. 


APPEARANCES : Neil Lawson, Q.C., and M. D. Van Oss (William 
Charles Crocker, for Bazeley, Barnes & Bazeley, Bideford) ; 
M. Wright, Q.C., and T. Dewar (Gibson & Weldon, for 
S. A. Copp & Son, (Barnstaple). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) {1 W.L.R. 218 
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BUILDING REGULATIONS: FATAL ACCIDENT: USE 
BY DECEASED OF GEAR NOT SUPPLIED BY EMPLOYERS 
Davison v. Apex Scaffolds, Ltd. 

Singleton, Jenkins and Hodson, L.JJ. 23rd January, 1956 

Appeal from Ashworth, J. 

Regulation 4 of the Building (Safety, Health and Welfare) 
Regulations, 1948, after providing that employers shall comply 
generally with (inter alia) regs. 7 and 12, provides: “‘ It shail be 
the duty of every person employed to comply with the require- 
ments of such regulations as relate to the performance of an 
act by him and to co-operate in carrying out Parts II and VII 
of these regulations .. .”’ Regulations 7 and 12, contained in 
Pt. II, deal with the proper construction and material of scaffolds, 
and their support and stability. The plaintiff's husband was 
employed by the defendants as a chargehand scaffolder and 
at the time of his death was engaged in the erection of tubular 
scaffolding for the purpose of cleaning and repairing the roof 
of a station. Two other contractors were taking part in the 
work, and though each had a separate site on which to place 
his equipment, there had been some mixing. On the day in 
question the deceased used for the purpose of securing a transom 
to a standard a coupler which, as he knew, had not been supplied 
by his employers, but which apparently had been used in a bay 
that had previously been demolished. The coupler proved to be 
defective and in consequence the scaffolding collapsed and the 
deceased fell to his death. The plaintiff claimed damages from 
the defendants, alleging that they were in breach of their statutory 
duty under the regulations, and also negligence at common 
law. The defendants admitted that in the circumstances they 
were in breach of regs. 7 and 12. The trial judge absolved the 
deceased of contributory negligence and awarded the plaintiff 
£6,298 10s. damages. The defendants appealed. 

SINGLETON, L.J., said that the defendants claimed that their 
admitted defaults applied also to the deceased chargehand, 
as the whole of the work was entrusted to him and he was under 
the duty laid down by reg. 4 to observe the regulations and co- 
operate in carrying them out; that it was his duty to use their 
materials only, which in accordance with their statutory duty 
they had selected and supplied. The facts were that the deceased 
had been the original chargehand on the job, but had gone to 
other work and had only recently returned when the accident 
occurred. In the course of time some materials of other con- 
tractors became mixed with the defendants’ gear, and had been 
used in that part of the scaffolding the materials from which 
were being re-erected when the accident occurred, and the 
bay which was being dismantled had been erected before the 
deceased returned to the job. The deceased should not have 
used the coupler in question, as he knew he might put some 
liability on his employers if he used material which they had had 
no opportunity of inspecting, and that he might be involving 
himself in some offence against the regulations, and endangering 
the safety of himself and his subordinates. The deceased was 
in breach of the regulations, and must beaf some measure of 
responsibility ; at the same time he was at a disadvantage, 
working above the ground in situations where it would not be 
easy to see that a piece of gear was unsuitable. The appeal 
should be allowed to the extent of holding the deceased 20 per 
cent. to blame. ‘ 

Jenkins, L.J., agreeing, said that the defendants must bear 
the major part of the responsibility, as the mixing of other 
firm’s gear with their own was done by their employees before 
the deceased returned to the job. 

Hopson, L.J., dissented. Appeal allowed. 

APPEARANCES: D. J. Brabin, Q.C., and A. M. Maguire 
(Botterell & Roche, for Weightman, Pedder & Co., Liverpool) ; 
F. Atkinson, Q.C., and J. L. Addleshaw (Bentleys, Stokes & 
Lowless, for H. C. James, Crompton & Co., Bury). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 636 
LANDLORD AND TENANT: 
TENANCY: DURATION OF NEW TERM 

STATED: ‘“‘ TERMS” 
Sidney Bolsom Investment Trust, Ltd. v. E. Karmios & Co. 
(London), Ltd. 


Denning and Morris, L.JJ., and Harman, J. 
Appeal from Havers, J. 
On 7th December, 1954, tenants of shop premises within the 
protection of s. 24 (1) of the Landlord and Tenant Act, 1954, 


REQUEST FOR NEW 
TO BE 


7th February, 1956 
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and held on a seven-year lease due to expire on 24th June, 1955, 
served on the landlords a notice under s. 26 (3) in the prescribed 
form requesting a new tenancy as from 25th June, 1955, at a 
new stated rent and “as to the other terms of the new tenancy 

. upon the terms of the current tenancy as set out’’ in the 
original lease. On 23rd December, 1954, the tenants’ solicitors 
informed the landlords by letter that they had not stated in the 
request the length of term for which a new lease was sought and 
that the term sought was fourteen years. On 26th January, 
1955, the landlords served on the tenants a notice that they would 
oppose the application for a new tenancy on the ground, inter alia, 
that ‘‘ no valid request for a new tenancy has been served in the 
prescribed form.’’ The tenants thereafter took no further step 
by way of further notice or application to the county court for a 
new tenancy but remained on after the expiry of their current 
lease. The landlords brought an action for possession, claiming 
that as the tenants had not applied to the court within four months 
of serving their request they were precluded by the terms of 
s. 29 (3) of the Act from making such application and the 
tenancy had accordingly come to an end. The tenants by their 
defence claimed that their request was invalid, or alternatively 
that the landlords were estopped by the terms of their notice of 
opposition from asserting that the request was valid. Before 
Havers, J., parol evidence was admitted to show that the tenants 
had intended to ask for a new tenancy of fourteen years, but that, 
by reason of a bona fide mistake, the notice of request was by 
implication a request for a new lease of seven years’ duration 
(namely, the term of the ‘‘ current tenancy ’’). The trial judge 
held that parol evidence was admissible since the notice of request 
was not a contractual document; but that the effect of the letter 
seeking to cure that mistake was to invalidate an originally valid 
request which properly stated duration ; and that accordingly as 
there had been no valid request the tenants were entitled under the 
Act to remain in the premises until the tenancy was terminated 
by either party in accordance with the provisions of the Act. 
The landlords appealed. 

DENNING, L.J., said that if the tenants’ request was valid it 
operated to terminate the tenants’ interest on 24th June, 1955, 
and would stop the statutory extension from arising at all. 
In his lordship’s view, the words “other terms”’ in s. 26 (3) 
included the duration of the tenancy, for duration was one of 
the most important matters which the landlords would want to 
know. The first question was whether the proposal in the 
tenants’ request sufficiently set out the duration of the new 
tenancy; he thought that it did. It impliedly proposed a 
duration of seven years for the new tenancy and complied 
sufficiently with the Act. As to whether the request was invalid 
because it was made under a mistake, his lordship thought that 
evidence in support of that mistake was inadmissible, for parol 
evidence could not be admitted to add to, vary or contract 
the terms of this written document, which was a formal document 
with specific legal consequences. Nor were the landlords 
estopped from contending in these proceedings that the tenants’ 
request was valid, for the representation in their own notice of 
opposition that the request was invalid was not an unequivocal 
invitation to the tenants to act (or refrain from acting) on it. 
The landlords’ notice of opposition assumed that the tenants 
would apply to the county court within the permitted time 
and gave the tenants notice that at the hearing the landlords 
would take the point that no valid request had been served. 
The request was valid, and accordingly the tenants’ interest 
had been brought to an end because they had failed to apply 
to the county court within the prescribed time. He would 
allow the appeal and give judgment for the landlords for 
possession. 

Morris, L.J., and HARMAN, J., delivered concurring judgments. 
Appeal allowed. 

APPEARANCES: Montague Waters 
H. T. Buckee (Berry Tompkins & Co.). 


{Keported by Miss M M Hii, Barrister at Law] 


(Stanley Brent & Co.) ; 


[2 W.L.R. 625 


Chancery Division 


CHARITY: CONTRACT FOR SALE OF CHARITABLE 
TRUST LANDS: NO CONSENT BY CHARITY 
COMMISSIONERS: REPUDIATION 
Milner v. Staffordshire Congregational Union (Incorporated) 


Danckwerts, J. 8th February, 1956 


Action. 
The Charitable Trusts Amendment Act, 1855, provides by 
s. 29: ‘It shail not be lawful for the trustees or persons acting 
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in the administration of any charity to make or grant, otherwise 
than with the express authority of Parliament, under any Act 
already passed or which may hereafter be passed, or of a court 
or judge of competent jurisdiction, or according to a scheme 
legally established, or with the approval of the Board, any sale, 
mortgage, or charge of the charity estate ...’’ A purchaser 
entered into a written agreement with the trustees of an incor- 
porated charity for the purchase of a house, and paid a deposit of 
£250. The purchaser, considering that he was not bound by the 
contract, as it had not previously been approved by the Charity 
Commissioners in accordance with the provisions of s. 29, and 
not wishing to proceed with the purchase, repudiated the contract 
and claimed the return of his deposit. Shortly after the date 
fixed for completion the Charity Commissioners assented to the 
transaction. 

DANCKWERTS, J., said that the question was as to the meaning 
of a ‘“‘ sale’’ and when it was made, in the context of the section. 
It had been contended that there was no sale until a conveyance 
had been executed, and there was some authority for that 
contention in different contexts. In Ellis v. Rogers (1884), 
29 Ch. D. 661, and Day v. Singleton [1899] 2 Ch. 320, it was 
held or suggested that where on a sale of leaseholds the landlord’s 
consent was required, the matter of obtaining the consent was one 
of title which might be obtained at any time up to the date fixed 
for completion, and that a purchaser could not withdraw before 
that date if consent had not been obtained. But that was purely 
a matter of contract; there was nothing unlawful in a tenant 
agreeing to assign his term to a purchaser. Although the matter 
was not free from doubt, it appeared that in the present case a 
sale was made when the owners agreed to sell the property to a 
purchaser ; such a sale without the consent of the commissioners 
was unlawful and did not bind the purchaser, who was entitled 
to repudiate and to recover his deposit. Different considerations 
might arise if the contract had been made conditional on the 
obtaining by the vendors of the commissioners’ consent. 
Judgment for the plaintiff. 

APPEARANCES: G. A. Grove (Savory, Pryor & Blagden, for 
Hayward, Iliff & Co., Wolverhampton) ; G. B. H. Dillon (Miller 
and Smiths, for Shelton, Bates & Wolverson, Wolverhampton). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law} [2 W.L.R. 556 


Queen’s Bench Division 


PLEADINGS: DEFENCE: PLAINTIFF INJURED BY 
DEFECTIVE TOOL: DEFENCE THAT TOOL SUPPLIED 
BY REPUTABLE FIRM TO BE PLEADED 
Davie v. New Merton Board Mills, Ltd. 

Havers, J. 17th January, 1956 

Action. 

The plaintiff, who was employed by the defendants, was 
injured while using a drift and hammer when a splinter flew off 
from the drift and entered his left eye. By his statement of 
claim the plaintiff, alleged that the accident was due to the 
negligence of the defendants in failing to supply him with a drift 
which could be hammered safely without the risk of pieces 
flying off. By their defence the defendants denied al! the 
allegations of negligence in the statement of claim. During the 
opening of the plaintiff’s case, counsel for the defendants indicated 
that the defendants would call evidence to show that the drift 
was bought by them from a firm of reputable manufacturers and 
that therefore the defendants were not negligent. Counsel for 
the plaintiff contended that he was taken by surprise because 
no indication had been given on discovery that the drift had been 
manufactured by persons other than the defendants. Counsel 
for the defendants maintained that when setting up a defence of 
this kind the defendants were not obliged, in addition to denying 
negligence, to plead that the appliance or plant in question was 
purchased from some third party. 

Havers, J., having referred to R.S.C., Ord. 19, rr. 4 and 15, 
in the Annual Practice and the notes thereto, said that, basing 
himself on those rules and notes, he felt bound to rule against 
the defendants. The defence as it stood clearly took the plaintiff 
by surprise. He would give the defendants leave to amend their 
pleadings so as to indicate that the defendants purchased the 
drift from a respectable supplier and were not negligent in failing 
to subject the drift to any test or examination before it was put 
into use. 

APPEARANCES: Martin Jukes, Q.C., and M. J. Norris (W. H. 


Thompson) ; H. Tudor Evans (E. P. Rugg & Co.). 
[Reported by J. D. PennincTon, Esq., Barnister-at-Lw/] [1 W.L.R. 2330 





| 

















On He ofF§ DO +- GR 


Toni ne & ets 


Tr 


ea 


eT 


— 














“ The Solicitors’ Journal ”’ 
Saturday, March 3, 1956 


JUSTICES: LIMITATION: ACTION FOR FALSE 
IMPRISONMENT AND MONEY PAID UNDER 
MAINTENANCE ORDER 


O’Connor v. Isaacs aud Others 


Diplock, J. 24th January, 1956 
Action. 


The Justices Protection Act, 1848, provides by s. 2: ‘‘ And be 
it enacted, that for any act done by a justice of the peace in a 
matter of which by law he has not jurisdiction, or in which he 
shall have exceeded his jurisdiction, any person injured thereby, 
or by any act done under any conviction or order made or warrant 
issued by such justice in any such matter, may maintain an action 
against such justice in the same form and in the same case as he 
might have done before the passing of this Act, without making 
any allegation in his declaration that the act complained of was 
done maliciously, and without reasonable and probable cause : 
Provided, nevertheless, that no such action shall be brought for 
anything done under such conviction or order until after such 
conviction shall have been quashed . . . nor shall any such action 
be brought for anything done under any such warrant which 
shall have been issued by such justice to procure the appearance of 
such party, and which shall have been followed by a conviction 
or order in the same matter, until after such conviction or order 
shall have been so quashed as aforesaid.”” The Limitation Act, 
1939, provides by s. 21: ‘“‘ (1) No action shall be brought against 
any person for any act done in pursuance, or execution, or intended 
execution of any Act of Parliament, or of any public duty or 
authority, or in respect of any neglect or default in the execution 
of any such act, duty or authority, unless it is commenced before 
the expiration of one year from the date on which the cause of 
action accrued.” The plaintiff’s wife took out a summons under 
the Summary Jurisdiction (Separation and Maintenance) Acts, 
1895 to 1925, alleging that the plaintiff had been guilty of persistent 
cruelty and seeking a separation and maintenance order. At the 
hearing the justices made an order that, although the allegation 
of persistent cruelty was not proved, the plaintiff was to pay his 
wife maintenance. The plaintiff fell into arrears with his pay- 
ments and, as a result, on three occasions, the last in 1945, was 
imprisoned. The amount payable under the original order was 
varied from time to time. On 6th October, 1954, the Divisional 
Court of the Probate, Divorce and Admiralty Division discharged 
the original order and the variation orders. On 21st December, 
1954, the plaiatiff issued a writ against the justices who made the 
orders, claiming damages for false imprisonment and for the money 
paid by him to his wife under the orders. The defendants relied, 
intey alia, on s. 21 of the Limitation Act, 1939. It was conceded 
that, as the matrimonial offence charged before the justices had 
not been proved, the justices had no jurisdiction to make the 
maintenance order which was bad on its face. 


Diptock, J., said that as the order was bad on its face it did 
not have to be treated as valid until set aside. It was not relevant 
on the issue of liability whether the plaintiff consented or not to 
the original order. The plaintiff was claiming damages under two 
heads, false imprisonment and sums paid to the wife under the 
order. At common law justices acting without jurisdiction had 
no protection, and it appeared from Morgan v. Hughes (1788), 
2 T.R. 225, and other cases, that the remedies against them were 
an action in-trespass, and also an action in the nature of malicious 
prosecution or malicious arrest, if malice could be proved. An 
action in trespass would lie for false imprisonment or false distress ; 
the plaintiff claimed that would also lie for money paid under an 
invalid maintenance order though paid without distress or 
committal. That could not be for indebitatus assumpsit, and 
must be some kind of action on the case in tort, for which there 
was no precedent. The claim involved the proposition that 
A was liable in damages to B if A, when clothed with a limited 
authority, did something outside that authority which caused B 
to act to his detriment. That was too broad a proposition ; 
there had existed at common law a right of action in trespass for 
false imprisonment, but none for the money paid. It was then 
argued that the provisions of the Act of 1848 conferred such a 
tight of action without proof of malice. But the Act did not 
create any cause of action in respect of any penalty or sum of 
money wrongly ordered to be paid which did not exist at common 
law. The only defendants who were liable were the justices 
who made the original order and the subsequent committal 
orders, the last cause of action being the order of 1945. That 
was more than one year before the writ, so that s. 21 of the Act 
of 1939 appeared to apply. But the plaintiff contended that the 


[Vol. 100] 171 


cause of action arose only on the quashing of the original order 
by the Divisional Court in 1954, the argument being that the 
proviso to s. 2 of the Act of 1848 required that the conviction 
must be quashed before any action could be brought. As to that, 
first, there had been no conviction, and it would be wrong to try 
to read into the first limb of the proviso the additional words 
“or order’’ which appeared later in connection with wrongful 
warrants. Secondly, the authorities seemed to show that the 
quashing of the conviction did not form an essential part of the 
plaintiff’s cause of action in trespass, but was a requirement which 
had to be satisfied before the already existing cause of action could 
be pursued. The defence of the Limitation Act applied. 
Judgment for the defendants. 

APPEARANCES: N. R. Fox-Andrews, Q.C., and R. L. Bayne- 
Powell (George C. Carter & Co.) ; G. G. Baker, Q.C., and D. Wacher 
(Wilkinson, Howlett & Moorhouse). 

{Reported by F, R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 585 
LARCENY ACT, 1916: OVERPAYMENT OF MONEY IN 
WAGES PACKET: ANIMUS FURANDI 
Moynes v. Coopper 
Lord Goddard, C.J., Hilbery and Stable, JJ. 
Case stated by West Kent Appeal Committee. 


A wages clerk, by mistake, put £6 19s. 64d. more money than 
was in fact due to the defendant, an employee, into a pay packet 
which he handed to him, thinking that the whole amount was 
due to him and intending that the defendant should receive the 
whole of the contents. At the time when he received the pay 
packet the defendant did not know that it contained more than 
was due to him, and he first discovered what it contained when 
he opened it later the same day at his home. When he opened 
the packet the defendant knew that he had been overpaid 
£6 19s. 64d. by mistake and with that knowledge dishonestly 
decided to, and did, appropriate to his own use the whole of the 
contents of the packet. The defendant was charged with stealing 
£6 19s. 64d., the property of his employers, contrary to s. 2 
of the Larceny Act, 1916. The justices convicted the defendant 
and he appealed to quarter sessions, who quashed the conviction. 
The prosecutor appealed. 

Lorp GODDARD, C.J., reading the judgment of himself and 
Hilbery, J., referred to R. v. Prince (1868), L.R. 1 C.C.R. 150; 
R. v. Middleton (1873), L.R. 2 C.C.R. 38; and R. v. Ashwell 
(1885), 16 0.B.D. 190, and said that in their opinion the matter 
was now concluded by s. 1 (2) of the Larceny Act, 1916. That 
Act contained an elaborate definition of larceny but it was not 
intended to alter the law and it had not done so; it consolidated 
and simplified the whole law, which included the common law 
as expounded by judicial decision. The provision in s. 1 (2) (i), 
“‘the expression ‘ takes’ includes obtaining the possession . . . 
(c) under a mistake on the part of the owner with knowledge 
on the part of the taker that possession has been so obtained,” 
was affirming the common law that the taker must have 
animus furandi at the time when he took the property. It was 
found that the defendant did not know of the mistake when 
he took the money, so the taking was not animo furandi and they 
preferred to base their decision on the ground that there was 
no taking within the section. While the defendant was.guilty 
of grave dishonesty, in their opinion, he was not guilty of larceny, 
and in the present state of the law he was not guilty of any 
offence. The appeal would be dismissed. 

STABLE, J., dissented. He said that on the facts proved the 
animus furandi was contemporaneous with taking, and, even if it 
was not, the time lag between the defendant first getting possession 
of the pay packet and the animus furandi was immaterial. Since 
when the defendant got home on the same day immediately on 
opening the packet he formed the felonious intent, the whole 
sequence should be regarded as one transaction and the taking 
and the animus furandi contemporaneous. If that were wrong 
the question still remained whether the taking of the money was 
complete when the packet was handed to the defendant or 
whether the real taking was when on opening the envelope he 
discovered for the first time what it contained. In his judgment 
the appeal committee were wrong to quash the conviction. 
Appeal dismissed. 

APPEARANCES : 
for R. P. Tunstall, Maidstone) ; 
and was not represented. 

{Reported by Miss J. F. Lams, Barrister-at-Law] 


3rd February, 1956 


Edward Gardner (Sharpe, Pritchard & Co., 
the defendant did not appear 


[2 W.L.R. 562 
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FOREIGN TRIBUNALS EVIDENCE ACT: JURISDICTION 
TO MAKE ORDER IN RESPECT OF EVIDENCE FOR 
DISCOVERY PURPOSES IN FOREIGN COURT 


Radio Corporation of America v. Rauland Corporation and 
Another 


Lord Goddard, C.J., Hilbery and Devlin, JJ. 
7th February, 1956 
Appeal from Barry, J. ({1956] 2 W.L.R. 281; ante, p. 74). 


Two American corporations, the defendants in an action 
brought in the United States by another American corporation 
for infringement of patents, alleged by way of defence and cross- 
claim in that action a conspiracy between the plaintiff corporation 
and other American, foreign and English corporations, to violate 
the anti-trust laws of the United States by an arrangement to 
pool a large number of patents connected with the electronics 
industry and, by means of licensing and cross-licensing agree- 
ments, to parcel out among the alleged conspirators exclusive 
trading rights in various parts of the globe. In the course of 
pre-trial proceedings for discovery the defendant corporations 
obtained from the United States court letters rogatory which 
asked that a large number of named witnesses, all of whom were 
members of the boards of two English companies, not parties 
to the suit in the United States, and ‘‘ such officers or agents ”’ 
of those two and two other English companies “‘ as may have 
custody or possession of documentary evidence material to the 
issues in the . . . proceedings”’ should be caused to appear 
before the United States consul in London to give evidence on 
oath and to produce such documentary evidence in their custody 
or possession as “is relevant to the issues pending in the suit.” 
Pursuant to the letters rogatory the American corporations 
(acting nominally through their solicitor in this country) sought 
an order under the Foreign Tribunals Evidence Act, 1856, 
requiring (a) that two English companies should produce 
by their proper officer a number of specified and identified 
documents, including memoranda, agreements and letters, and 
also letters and memoranda showing “‘ the steps in the negotia- 
tions ’’ of some of the agreements and “‘ all documents mentioned 
in any of the foregoing’’; and (b) that certain of the named 
witnesses should give evidence and be examined upon the 
documents produced and ‘the conversations, transactions, 
activities and negotiations referred to therein.’’ ‘ihe judge in 
chambers held that under the Foreign Tribunals Evidence Act, 
1856, the power to order the production of documents was 
ancillary to the power to order the examination of witnesses 
and that, as regards the production of documents, the order 
sought was in effect an order for discovery which he had 
no jurisdiction to make, but he ordered that certain of the 
witnesses named in the letters rogatory who, on the evidence, 
might have some knowledge of the matters in issue in the suit 
should give evidence and that they should produce certain 
documents, but only those which were specified and identified 
by the American corporations. One of the English companies 
appealed. 


DeEvLIN, J., said that in the United States discovery was not 
restricted to obtaining a disclosure of documents from the other 
party to the suit, but the pre-trial procedure allowed interrogation 
of persons who might be, or whom it might be thought might be, 
witnesses, and the questions would not necessarily be restricted 
to matters relevant in the suit but might be such as would lead 
to a train of inquiry which might of itself lead to relevant material. 
Under the Act the distinction was not whether what was to be 
obtained was documentary material or oral material, but whether 
it was a process by way of discovery and testimony for that 
purpose or whether it was testimony for the trial itself. 
“Direct ’’ material, in the nature of proof for the purpose of the 
trial was permissible ; ‘“‘ indirect ’’ material which consisted of 
answers to questions on discovery proceedings designed to lead 
to a train of inquiry was not. The material sought in the present 
application fell into the latter category. The appellants, 
accordingly, were right in their submission that the judge, 
having disallowed the production of documents, ought logically 
to have disallowed the oral testimony. If he had not power to 


order one he had not power to order the other, and the reason 
he had not power was that it was not made clear to him that the 
foreign court was desirous of obtaining the “‘ testimony in 
relation to such matter’”’ within s. 1, for those words on their 
proper construction meant evidence which might be used at 
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the trial and not in proceedings for inspection and discovery 
before trial. The appeal ought to be allowed. ‘ 


Lorp GopparbD, C.J., agreeing, said that the application was 
in the nature of a “‘ fishing ’’ proceeding which was never allowed 
in the English courts and that of itself would be a complete 
objection. 

HILBERY, J., agreed. Appeal allowed. 

APPEARANCES: Sir Hartley Shawcross, Q.C., and R. J. Parker 
(Linklaters & Paines); Sir Frank Soskice, Q.C., and J. G. le 
Quesne (Theodore Goddard & Co.). 


{Reported by Miss J. F. Lams, Barrister-at-Law] [2 W.L.R. 612 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: DESERTION: CRUELTY: 
BOORISHNESS, UNCLEANLINESS AND TACITURNITY: 
INFERENCE FROM CONDUCT 
Waters v. Waters 
Lord Merriman, P., and Wallington, J. 16th January, 1956 


Appeal by the wife from the dismissal by the justices for the 
Newbury petty sessional division of her complaints of persistent 
cruelty and (constructive) desertion. 


The parties, both of whom were over fifty and had been 
married before, were married in September, 1953. In_ her 
evidence the wife said that the husband had treated her “ very 
nicely ’’ before they were married, and she found £1,500 to pay off 
her mother-in-law so that they could have a cottage, with a 
small-holding, as a matrimonial home. From the day of the 
marriage (which according to her evidence was never consum- 
mated) the husband’s conduct changed, and she complained in 
her evidence of his extreme boorishness, unbearable taciturnity, 
deliberate refusal to co-operate in the running of the house, the 
finance, the small-holding, etc., and of personal uncleanliness of 
a very marked character, persisted in, in spite of protests on her 
part, to the extent that it became, in effect, nauseating. He was 
completely indifferent to her own state of health, and her protests 
of the effect of his conduct upon her; and when she had an 
accident in a pony-cart which she was driving treated her with 
indifference and later offensively suggested that the accident had 
been due to drink. As a result of his conduct her health was 
affected and she left home in November, 1954. In July, 1955, 
she visited the home, but although she was hot and tired the 
husband refused to let her rest in the house, refused to discuss 
matters and left her. At the close of the wife’s evidence a 
submission was made of no case to answer, and the submission 
was upheld. The justices found that the parties were ill-suited 
to each other, that the husband had had no intention of being 
cruel, that his silence was due to his natural disposition, and that 
the deterioration in the wife’s health had not been due to wilful 
misconduct on his part. They found further that the husband 
had not deliberately conducted himself so as to drive the wife 
away or bring consortium to an end, and upon that basis dismissed 
the wife’s complaints without calling upon the husband to give 
evidence. 

LorpD MERRIMAN, P., said that he was not going to attempt 
the task of reconciling all the recent cases in the Court of Appeal 
on the question of intention, or of reconciling some of them with 
some of the older cases. He proposed to deal with the matter 
by reference solely to decisions of the House of Lords, or of 
members of the House of Lords sitting in the Privy Council. 
The importance, in certain cases, of intention to injure, had been 
dealt with in Jamieson v. Jamieson [1952] A.C. 525. The 
decisive averment in that case was that the whole of the alleged 
misconduct had been conditioned by the husband’s intention 
to bend the wife to his will; but Lord Norraand’s opinion was 
a long way from saying that actual intention was necessary to a 
charge of cruelty—even of mental cruelty. His lordship con- 
sidered the opinions in that case and Lord Reid’s speech in 
King v. King [1953] A.C. 124, and said that on those authorities 
it was not sufficient to dismiss the matter by saying that the 
husband had had no intention of being cruel. His conduct 
would be just as reprehensible if he could be said at least to have 
been unwarrantably indifferent as to the consequences to the 
wife. His lordship considered Lang v. Lang [1955] A.C. 402, 
and said that in finding that there was no proof of wilful ill- 
treatment of the wife by the husband, and that he had not 

















th 
pa 
in 
lef 
an 
in 
prc 
\ 
for 
His 
wa: 
He 
248 
whi 
for 
v. 
dict 


Read 
Ma 
To 

marr 

Read 


Cre 
Ma 
Per 





[Taw tit FF VS wwe elm lh SlCr lO 


- © Oo oF 


' 


- 











“ The Solicitors’ Journal ”’ 
Saturday, March 3, 1956 


deliberately conducted himself so as to drive the wife away from 
the home, and making that the test, the justices had mis- 
directed themselves, and on any view of the matter the case 
must go back on the issue of desertion. But although these 
observations were directed to cases of constructive desertion, 
he (his lordship) knew of no reason why precisely the same 
considerations should not be applied to mental cruelty. If a 
reasonable man would know—and this husband did know—that 
continuance of the course of conduct complained of would have 
an injurious effect on his wife’s mental health, what more was 
necessary ? In what way did that differ from the test which 
Lord Normand adopted in Jamieson v. Jamieson, supra, that the 
spouse must either intend to hurt the victim or at least be un- 
warrantably indifferent as to the consequences to the victim ? 
Essentially, the two phrases conveyed the same idea, and there 
was no reason in the present case for distinguishing between the 
two charges made. 

WALLINGTON, J., 
ordered. 

APPEARANCES: Francis Barnes (Leader, Henderson & Leader, 
for Gardner, Leader & Co., Newbury) ; John Wood (Field, Roscoe 
and Co., for Brain & Brain, Reading). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law]) [2 W.L.R. 661 


concurred. Appeal allowed; rehearing 


HUSBAND AND WIFE: MAINTENANCE: PERIODICAL 
PAYMENTS SECURED FOR LIFE 
Bradley v. Bradley 


Willmer, J. 13th February, 1956 


Application by a wife for periodical payments under s. 23 of 
the Matrimonial Causes Act, 1950, and for the securing of such 
payments. 

The parties, who were married in 1929, finally separated 
in July, 1955, when the husband, a man of substantial means, 
left the matrimonial home. He allowed the wife {7 a week, 
and paid the outgoings for the house; but it was alleged that 
in the circumstances he had been guilty of wilful neglect to 
provide her with reasonable maintenance. 

WILLMER, J., found the allegation proved, and made an order 
for periodical payments at the rate of £1,800 a year less tax. 
His lordship said that having regard to the husband’s assets it 
was a proper case for the securing of part of those payments. 
He considered conflicting dicta in Scott v. Scott (No. 2) [1951] P. 245, 
248-9, and King v. King [1954] P. 55, 63, upon the question 
whether payments under s. 23 could be secured for life or only 
for joint lives, and referred to the order made for life in McLellan 
v. McLellan [1954] P. 138. Following that order and the 
dicta in King v. King, supra, his lordship held that the court 


IN WESTMINSTER 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Local Authorities (Expenses) Bill [H.C.] 


Read Third Time :— 


Agricultural Research Bill [H.C.] 
Charles Beattie Indemnity Bill [H.C.] 
Dundee Corporation Bill [H.C.] 


(21st February. 


(22nd February. 
(22nd February. 
(22nd February. 


In Committee :— 
Dentists Bill [H.C.] 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 
Marriage (Scotland) Bill [H.C.] [21st February. 
To amend the Law of Scotland with regard to notice of intended 
matriage. 


(21st February. 


Read Second Time :— 


Croydon Corporation Bill [H.C.] 
Manchester Ship Canal Bill [H.C.] 
Pensions (Increase) Bill [H.C.] 


(22nd February. 
(22nd February. 
(23rd February. 
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had power to make an order for life, and said that the husband 
should secure to the wife for her life £500 of the total of £1,800. 
Order accordingly. 
APPEARANCES: Roger Ormrod (Kenneth Brown, Baker, Baker) ; 
D. A. Fairweather (Herbert Gowers & Co.). 
{Reported by Joun B. Garpner Esq., Barrister-at-Law] [2 W.L.R. 654 


Court of Criminal Appeal 


PRACTICE NOTE 


BREACH OF PROBATION ORDER: PROCEDURE ON 
ARRAIGNMENT 
R. v. Devine 
Lord Goddard, C.J., Hilbery and Byrne, JJ. 
13th February, 1956 
Application for leave to appeal. 


The applicant was convicted at Portsmouth Quarter Sessions 
of larceny in a dwelling-house and was sentenced to eight years’ 
preventive detention. He applied for leave to appeal against 
sentence. 

ByRNE, J., said that there was nothing in the application and 
it was dismissed. The court desired notice to be taken with 
regard to a point of procedure which it had observed as the result 
of considering the case. Where a defendant was brought before 
a court for breach of a probation order, when he was arraigned 
before the court the breach should be put to him in the clearest 
possible terms and he should be asked to say whether he admitted 
it or not. The way in which it should be put to him was as 
follows : he should be told the court at which he was convicted ; 
the offence of which he was convicted and the terms of the 
probation order. He should then be told the grounds upon 
which it was alleged that he had broken the terms of the pro- 
bation order. If the order had been broken by the commission 
of a further offence, he should be told the court at which he 
appeared, the offence with which he was charged and the adjudica- 
tion of the court. If he admitted the matters put to him, the 
court could then proceed to deal with him. If he denied those 
matters they must be proved and, it being a trial, albeit without a 
jury, the defendant must be asked if he desired to give evidence 
and call witnesses. After all the evidence had been heard the 
court must pronounce whether it found the breach proved. 
It was, therefore, desirable that the proceedings should begin 
by the matter being put clearly to the defendant and for him to 
be asked whether he admitted the allegation. 


[Reported by Miss J. F. Lams, Barrister-at-Law [1 W.L.R. 236 


AND WHITEHALL 


Read Third Time :— 


Archdeacon Johnson’s Almshouse Charity (Oakham and 
Uppingham) Scheme Confirmation Bill [H.C.] [24th February. 
Baptist Chapel and Other Charities (Totnes and Tuckenhay) 
Scheme Confirmation Bill [H.C.] {24th February. 
Leigh Almshouse, Stoneleigh and Other Charities Scheme 
Confirmation Bill [H.C.] (24th February. 
Ministry of Housing and Local Government Provisional Order 
(Colne Valley Sewerage Board) (No. 2) Bill [H.C.} 
(24th February. 


B. QUESTIONS 
DRIVING OFFENCES (ALCOHOL TESTS) 


The Home SEcrRETARY Said that in 1954 there had been 1,020 
tests for alcohol in the urine carried out in the combined police 
laboratories, and 964 of the persons concerned had been 
prosecuted for offence under s. 15 of the Road Traffic Act, 1930. 

(17th February. 


Famity ALLOWANCES (ASSIGNMENTS AND CHARGES) 


Asked whether he was aware that persons were accepting 
family allowance books as security for loans and subsequently 
cashing the vouchers themselves, the MINISTER OF PENSIONS 
AND NATIONAL INSURANCE Said that under the Family Allowances 
Act, 1945, s. 10 (1), assignments of or charges on these payments 
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were void, but an attempt to carry out a transaction of this 
kind was not necessarily of itself an offence. Apart from taking 
proceedings when appropriate, he had power to impound the 
books. [20th February. 


PrizE Ficuts (PROMOTERS’ LIABILITY) 


The Home SECRETARY said he saw no need for legislation to 
define or establish the criminal liability of promoters of prize 
fights in which one of the participants was killed. 

[23rd February. 


CONVICTED PERSONS (EX GRATIA PAYMENTs) 


The Home SEcRETARY said that the payments made to the 
three men who had recently been pardoned were not compensation 
in the sense of damages, since it would be for the court to assess 
the amount of damages if there were any question of wrongful 
arrest or false imprisonment. The payments were made ex gratia 
and not in discharge of any legal liability. He could not accept 
any suggestion that ex gratia payments of this kind should be 
assessed by some public tribunal. [23rd February. 


Jury Service (AGE LImIT) 
The Home SEcRETARY declined to introduce legislation to 


extend the age limit for jury service to seventy. 
[23rd February. 


PROSTITUTION (LETTING OF PREMISES) 

The Home Secretary said that the judgment in R. v. Silver 
and Others was being considered by the Departmental Committee 
on Homosexuality and Prostitution. It would be wise to await 
its Report before considering legislation to make it illegal for 
persons to let premises for purposes of prostitution. 

{23rd February. 


EstaTE Duty (THOROUGHBRED HorsEs) 

Mr. H. Brooke said he would bring to the Chancellor’s notice a 
suggestion that estate duty should not be charged on horses of 
national value until actually sold, as in the case of pictures of 
national value. {23rd February. 


STATUTORY INSTRUMENTS 


Aquisition of Land (Rate of Interest on Entry) Regulations, 

1956. (S.I. 1956 No. 185.) 

These regulations increase from 5 per cent. to 54 per cent. per 
annum the rate of interest payable where entry is made, before 
payment of compensation, on compulsorily purchased land. 
Acquisition of Land (Rate of Interest on Entry) (Scotland) 

Regulations, 1956. (S.I. 1956 No. 186.) 


CORRESPONDENCE 


[The views of our correspondents are not necessarily those of 
The Solicitors’ Journal] 


Capital Punishment 


Sir,—I read with regret that you appear to regard abolition 
of the death penalty as inevitable. 

I emphatically disagree that the recent decision of the House 
of Commons reflects the majority of public opinion. I believe 
public opinion to be quite the contrary. 

In my own circle of business and social acquaintances (I am a 
solicitor and also a director of several companies) I have not 
encountered one single person in favour of abolition. Also I never 
miss an opportunity of ascertaining the views of people of every 
class that I meet such as shopkeepers, waiters, porters, taxi- 
drivers, etc., and in every instance, also, I have not met one who 
does not support the death penalty, and in most instances 
vehemently. 

I have already written to the Home Office and to my M.P. in 
this strain. 

ALAN H. Hatton. 

Sidmouth, Devon. 
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Bread (Amendment) Order, 1956. (S.I. 1956 No. 217). 

Draft Civil Defence (South of Scotland Electricity Board) 
Regulations, 1956. 

Control of Hiring Order, 1956. (S.I. 1956 No. 179.) 5d. 

County of Hertford (Electoral Divisions) Order, 1956. (S.I. 1956 
No. 173.) 5d. 

Defence Regulations (No. 1) Order, 1956. (S.I. 1956 No. 178.) 

East Devon Water Board Order, 1956. (S.I. 1956 No. 200.) 

Hire-Purchase and Credit Sale Agreements (Control) Order, 
1956. (S.I. 1956 No. 180.) 6d. 

Importation of Potatoes Order, 1956. 

London’ Traffic (Miscellaneous Provisions) (Amendment) 
Regulations, 1956. (S.I. 1956 No. 195.) 5d. 

London Traffic (Prescribed Routes) (Slough) Regulations, 1956, 
(S.I. 1956 No. 166.) 

London Traffic (Prescribed Routes) 
Regulations, 1956. 

London Traffic (Prohibition of Waiting) 
1950. (S.I. 1956 No. 188.) 5d. 

London Traffic (Unilateral Waiting) (No. 1) Regulations, 1956. 
(S.I. 1956 No. 193.) 5d. 

London Traffic (Unilateral Waiting) (No. 2) Regulations, 1956. 
(S.I. 1956 No. 194.) 6d. 

Manchester Water Order, 1956. (S.I. 1956 No. 168.) 

Manchester Water (Rates) Order, 1956. (S.I. 1956 No. 164.) 5d. 

Draft Police Pensions Regulations, 1956. 8d. 

Draft Police Pensions (Scotland) Regulations, 1956. 8d. 

Police (Scotland) Amendment Regulations, 1956. (S.I. 1956 
No. 174 (S. 5).) 

Retention of Cable and Pipe under a Highway (Nottinghamshire) 
(No. 1) Order, 1956. (S.I. 1956 No. 158.) 

Retention of Cables, Main and Pipe under Highways (Cornwall) 
(No. 1) Order, 1956. (S.I. 1956 No. 160.) 

Safeguarding of Industries (Exemption) (No. 2) Order, 
(S.I. 1956 No. 169.) 6d. 

South-West of Basingstoke-Southampton Trunk Road 
(Otterbourne Diversion) Order, 1956. (S.I. 1956 No. 165.) 

Stopping up of Highways (Lancashire) (No. 2) Order, 1956. 
(S.I. 1956 No. 187.) 

Stopping up of Highways (Renfrewshire) (No. 
(S.I. 1956 No. 157.) 

Stopping up of Highways (Warwickshire) (No. 1) Order, 1956. 
(S.I. 1956 No. 156.) 

Stopping up of Highways (Warwickshire) (No. 2) Order, 
(S.I. 1956 No. 159.) 

Tees Valley Water Order, 1956. (S.I. 1956 No. 202.) 
[Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

21 Red Lion Street, London, W.C.1. The price in each case, 

unless otherwise stated, is 4d., post free. ] 


(S.I. 1956 No. 228.) 


(Welwyn Garden City) 


(S.I. 1956 No. 167.) 5d. 
(Slough) Regulations, 


1956. 


1) Order, 1956. 


1956. 


SOCIETIES 


The annual dinner of the Mrp-Essex Law Society was held 
at Chelmsford on 23rd February, when the President, Mr. W. 
Edwards, of Dunmow, welcomed some 116 members and their 
guests. The Society were honoured by the presence of the 
High Sheriff of Essex, Mr. Samuel R. Allsopp; the President of 
The Law Society, Mr. W. Charles Norton, M.B.E., M.C.; the 
Chairman of the Essex County Council, Sir Frank Foster ; the 
Provost of Chelmsford, The Very Revd. E. Gordon; Mr. Percy 
Lamb, Q.C., Recorder of Rochester ; the President of the Suffolk 
and North Essex Law Society, the Hon. Secretaries of the 
Southend and District Law Society and the West Essex Law 
Society, and representatives of the Surveyors, Auctioneers, 
Insurance Institute and other professional bodies in Essex. 
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